
HOW TO SUCCEED IN LITIGATION 
WITHOUT REALLY TRYING*

Hon. Caryl E. Delano
U.S. Bankruptcy Judge

Middle District of Florida 



EFFECTIVE MOTION PRACTICE



DO KNOW 
YOUR 

AUDIENCE
Your audience 
includes:
•A busy judge
•Opposing counsel
•The parties



DO FOLLOW THE 
3-3-3 RULE* • Routine motions 

should be no more 
than 3 pages.

• Do not cite more 
than 3 cases.

• Limit your argument 
to 3 minutes.

“I’ve yet to put down a 
brief and say,

‘I wish that
were longer.’”

Chief Justice John Roberts
*Also follow the 10-10-10 Rule



DON’T USE 
COMPLICATED 

ACRONYMS



DIFFERENCE BETWEEN 
ACRONYM AND INITIALISM
• Acronyms can be spoken as a single 

word:
oNATO
oSCUBA
oSCOTUS

• Initialisms are spoken letter by letter:
oIRS
oFBI
oDOJ



DO USE 
PLAIN 

ENGLISH

• Eliminate unnecessary passive 
voice.

• Use strong, precise verbs.
• Keep subjects and verbs close 

together.
• Avoid nominalizations.
• Shorten multiword phrases.
• Mix short sentences with longer 

ones, targeting an average of 15 
to 20 words.



ELIMINATE UNNECESSARY PASSIVE VOICE

Before After
The automatic stay was
violated by the creditor.

The creditor violated the 
automatic stay.

Adequate protection 
payments were not made 
under the cash collateral 
order.

The debtor failed to pay 
adequate protection. 



USE STRONG, PRECISE VERBS

Before After
The debtor’s former 
officers transferred 
money from the 
company’s accounts….

The debtor’s former officers 
looted money from the 
company….

The creditor aggressively 
pursued collection efforts 
against the debtor.

The creditor hounded the 
debtor for payment.



KEEP SUBJECTS AND VERBS CLOSE

Before After
The trustee, after a thorough 
investigation of the debtor's 
prepetition financial records, 
bank statements, and tax 
returns spanning three years, 
concluded that the transfers 
were avoidable.

After reviewing three years of 
the debtor's financial records, 
bank statements, and tax 
returns, the trustee 
concluded that the transfers 
were avoidable. 



SHORTEN MULTI-WORD PHRASES
Before After

In the event that the 
debtor fails to make a 
plan payment…

If the debtor misses a plan 
payment…

Due to the fact that the 
debtor lacks sufficient cash 
flow…

Because the debtor lacks 
sufficient cash flow…

At such time as the plan 
becomes effective…

When the plan takes effect…



AVOID NOMINALIZATIONS

Before After
The court made a 
determination that the 
plan is not feasible.

The court determined that 
the plan is not feasible.

The order provided 
authorization for the debtor to 
use cash collateral.

The order authorized the 
debtor to use cash collateral.



DO USE EFFECTIVE 
INTRODUCTIONS

A good introduction provides 
two things in the opening 
paragraph: 
• a summary of the relief 

requested; and
•  the basis for the relief sought.



DO USE 
FOOTNOTES 
EFFECTIVELY

• Use footnotes for 
citations.

• Putting citations in 
footnotes de-clutters 
your argument.



DON’T BURY 
ARGUMENTS 

IN FOOTNOTES



DON’T RELY ON 
BLOCK QUOTES

• Block quotes should 
not be used to make 
the point.

• Readers skip block 
quotes!



DO INTRODUCE 
BLOCK QUOTES

• Make your point with 
the introductory 
sentence.

• Use the block quote 
to support your point.



DO USE 
EXCERPTS



DO USE 
CHARTS

Data visualization 
uses charts to 
make complex 
data simple to 
understand.



DO INTRODUCE 
YOUR CLIENTS •Bring your clients 

to court.

•And introduce 
your clients to the 
court.



DON’T 
DISPARAGE

• Judges don’t like 
incivility.

• No one likes a 
disparager.

• The judge may decide 
that the argument 
you describe as 
“ridiculous” is correct.



DISPOSITIVE MOTIONS
MOTIONS TO DISMISS SUMMARY JUDGMENT MOTIONS

• Governed by Rule 12.

• Movant must 
demonstrate claims are 
not “plausible.”

• Some defenses may be 
waived if not raised.

• Governed by Rule 56.

• Movant must demonstrate 
“no genuine issue of material 
fact.”



DO SEEK SUMMARY 
JUDGMENT

• To limit the issues at 
trial.
• To force a party to show 
their hand.
•On pure issues of law 
(e.g., Rooker-Feldman, 
issue preclusion, 
statutes of limitation, 
etc.).



DO NOT SEEK 
SUMMARY JUDGMENT

•When intent or 
credibility is at 
issue.

•When it would be 
easier for 
everyone to just try 
the case.



DISCOVERY 
TIPS & 
TRICKS



RULE 2004
➢Examination may relate to 

Debtor’s:
• acts, conduct, or property;
• liabilities and financial condition;
• right to a discharge.

➢May also relate to any matter 
affecting administration of 
Debtor’s estate.
➢Scope of examination is very 

broad and can be in nature of a 
fishing expedition.



PENDING 
PROCEEDING 

RULE

• Prohibits use of Rule 2004 
when a contested matter or 
adversary is pending.
•Court may not permit party 
to delay filing adversary 
proceeding or contested 
matter to avoid “pending 
proceeding rule.”



OBJECTIONS “Vague, overbroad, 
ambiguous, and irrelevant” is:
❑ The name of a Rock Band
❑ My standard discovery 

response
❑ Unethical and 

inappropriate

Rule 34 was amended in 2015 to require objections to Rule 34 requests be stated with specificity 
and to “eliminat[e] any doubt that less specific objections might be suitable under Rule 34.”



• Discovery must be proportional to the needs of the 
case.

• Narrowly tailor discovery requests to claims and 
defenses.

• Before filing a motion to compel, meet and confer 
with opposing counsel to resolve objections.

DISCOVERY DO’S

Under Local Rule 7026-1(C), the bankruptcy court will not entertain discovery motions until the parties have 
conferred (or made reasonable efforts to confer) in a sincere effort to resolve their discovery dispute.



DISCOVERY DON’TS
• “Blow off” discovery because cases rarely go to 

trial.

• Serve overbroad discovery requests.

• Assert boilerplate objections.

• Object and then respond “subject to” and “without 
waiver of” the objection.
Rule 34 was amended in 2015 to require an objecting party to state whether the party is withholding 

discovery based on an objection. The amendment was intended to end confusion caused by a party 
objecting to a discovery request but still providing responsive documents.





TRIAL 
PREPARATION

• Litigation deadlines are 
important!

• Blown discovery 
deadlines may result in 
sanctions.

• Blown trial deadlines 
may result in evidence 
being excluded!



PROOF MATRIX
A “proof matrix” shows:

• What a party must 
prove at trial;

• The evidence it must 
present to prevail; and

• How the party will 
overcome evidentiary 
objections.



PROOF MATRIX
“Simplicity is the ultimate sophistication.” –Leonardo da Vinci—



TYPES OF 
EVIDENCE•Proffer

•Stipulation
•Testimony
•Exhibits
•Demonstrative 
Aids



RELEVANCE - 
RULE 401

Evidence is relevant if 
it has any tendency 
to make a fact of 
consequence more or 
less likely than it 
would be without the 
evidence.



AUTHENTICATION – 
RULE 901

• Proponent need only 
show a rational basis 
for claim that the 
evidence is what it is 
asserted to be.

• The burden is a “low 
bar.”

• Burden can be met 
with circumstantial 
evidence.



AUTHENTICATING 
EMAILS & TEXTS

• A witness can 
authenticate an e-
mail he or she sent;

• A witness can 
authenticate an e-
mail he or she 
received.

It is harder to prove the identity of the author of an e-mail or text message.



HEARSAY – 
RULE 801

A statement that:

• The declarant makes other 
than while testifying at the 
current trial;

• Is offered to prove the truth 
of the statement; and

• Is not subject to an 
exclusion or exception.

Under Evidence Rule 802(d)(2), a statement by the opposing party is not hearsay!



RECORDS OF REGULARLY CONDUCTED 
BUSINESS ACTIVITY - RULE 806(B)

• Must be a record of an event;

• Must have been made by (or from information by) a 
person with knowledge;

• Must have been made at or near the time of the event;

• Must be kept in the course of regularly conducted business 
activity; and

• Must be the regular practice to make the record.

The “Business Records” Exception



SELF-
AUTHENTICATION – 

RULE 902(11) & (12)

“Business Records” do not require 
extrinsic evidence of authenticity if:

• A custodian certifies the records 
satisfy Rule 803(b)(6);

• The proponent gives the opposing 
party notice of intent to offer the 
records; and

• The proponent makes the records 
and certification available for 
inspection.



EXPERT 
TESTIMONY -   

RULE 702

• Under Daubert, courts must 
act as gatekeepers to 
ensure expert testimony is 
relevant and reliable.

• There is “less need” for the 
“gatekeeping” in bench 
trials.

• Trial courts are given broad 
discretion.



DAUBERT• Scientific, technical, or 
other specialized 
knowledge must be 
useful to the finder of 
fact;
• The proposed witness 
must be qualified; and
• The evidence must be 
reliable or trustworthy.



GIVE NOTICE Make sure client and 
friendly witnesses know:
•When the trial will be; 
and
•That you will need 
time to prepare 
them. 



PREPARE YOUR 
WITNESS

• Your client should know your 
case and how their 
testimony bolsters it.
• Instruct your client to:
o Listen to questions carefully
o Pause before answering
o Not speculate or guess
o Not answer questions he or 

she does not understand.



TELL YOUR CLIENT

•What to Wear
•How to Act
oNo grimacing
oNo making faces



Practice Your Direct 
Examination with Your Witness!



DON’T LEAD YOUR 
OWN WITNESS

Ask question that 
begin with the 5 W’s
•Who?
•What?
•When?
•Where? 
•Why?



DO REFRESH A 
WITNESS’ 

RECOLLECTION
•The witness’s 
recollection must be 
exhausted.
•The writing or object 
must actually refresh 
the witness’s memory.

FYI: Under Evidence Rule 612, the adverse party has 
the right to inspect the writing or object and to 

cross-examine the  witness about it.



DO LEAD 
ADVERSE 
PARTIES

• On cross-examination;
• When the adverse party is the 

witness;
• To call the witness’s attention 

to a particular topic;
• When the testimony relates to 

undisputed matters;
• To clarify the witness’s 

testimony; and
• On introductory matters.



RULES OF 
EVIDENCE

https://www.flmb.uscourts.gov/judges/tampa/williamson/practical_evidence.pdf?id=3



EVIDENCE RULE 
1006 IS YOUR 

FRIEND
Federal Rule of 
Evidence 1006   

authorizes parties 
to use summaries 

to prove the 
content of exhibits.



RULE 1006 
REQUIREMENTS

• The writings, recordings, 
or photographs being 
summarized must be too 
voluminous to 
conveniently examine in 
court. 

• The proponents must 
make the underlying 
documents available.



Schedule training with the Courtroom 
Deputy to ensure your technology works!



KNOW 
YOUR JUDGE

Know your Judge’s 
preferences for 

presenting 
evidence.



PREPARING THE 
FINAL JUDGMENTDo include all relief 

to which you are 
entitled in your 
order or final 

judgment.



RULE 9023 
REQUIREMENTS • Reconsideration motions are 

limited to:
➢ Correcting manifest errors of 

law or fact; or
➢ Presenting newly discovered 

evidence

• They are not an opportunity to 
raise new arguments or 
rehash old ones



RECONSIDERATION

Downside: 
Reconsideration Motion 

may allow court to shore 
up flaws in its analysis.



SHOULD 
YOU APPEAL?

• Is an appeal worth the 
time and expense?

•What is the deadline for 
filing an appeal?

•Do you need a stay 
pending appeal?



DON’T FORGET: THE MOST EFFECTIVE LAWYERS 
AVOID UNNECESSARY LITIGATION!



QUOTE
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