Mark W.-Bennett
U.S. District Ju ge

“A Juror Billof Rights”

“The most stunning and successful
experiment in direct popular sovereignty
in all history is the American jury.”

-- Judge William Young
District of Massachusetts
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* What can I do to make jury trials more user friendly
for litigants, lawyers and jurors?

What can I do to significantly improve the chances
that jurors and litigants leaving our court become
committed goodwill ambassadors.for our jury
system?
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Don’t worry about people stealing your
ideas. If your ideas are any good, you’ll
have to ram them down people’s throats.”

-- Howard Aiken

WWJW “What Would Jurors
Want?”

Greeting the Jurors — the Handshake
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Mark W. Bennett, Reinvigorating And
Enhancing Jury Trials Through An Overdue
Juror Bill of Rights A Federal Trial Judge’s

View, 38 ARIZ. ST. L. J. 481 (2016)

PREVIEW

Arizona/Seventh Circuit Bar Association Jury
Projects

Right No. I: No time-wasting

Right No II: Truth as to length of trial

Right No. III: Plain English jury instructions & chart
verdict forms

Right No. IV: Innovations

Right No. V: Creature Comforts

Arizona/Seventh Circuit Bar
Projects

Arizona Jury Project — April 14, 1993
. Arizona Supreme Court - Committee on More
Effective Use of Juries
15 of 55 recommendations in Arizona adopted
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Arizona/Seventh Circuit Bar

Ry — Right No. I — No Time Wasting

4. Seventh Circuit Project — October of 2005- 1. Just Say No to Sidebars
April 2008

- 22 federal district judges
50 jury trials

+ 434 jurors

- 86 lawyers

Right No. I — No Time Wasting Right No. I — No Time Wasting

Always start and end court on time — including 4. Hard time limits on opening statements and
breaks closing arguments

Computer-generated random ordering of

potential jurors for the start of jury selection

Right No. I — No Time Wasting Trial By Agreement

Strong judicial oversight of the FPTC to
eliminate redundant, cumulative, and excessive
witnesses and exhibits

Steve D. Susman and Thomas M. Melsheimer,
Trial by Agreement: How Trial Lawyers Hold the

Key to Improving Jury Trials in Civil Cases, 32
Trial By Agreement — movement — my REV. LITIG. 431 (2013).

requirement in Trial Management Order
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Right No. IT — Truth as to Length Right No. IT — Truth as to Length
of Trial of Trial

Firm time limits on length of trial
Hour limits established at FPT
How I track time in trial

Every lawyer has told me afterwards “Time
limits helped me try a better case.”

. No lawyer has ever used all the time allocated
Frequent juror updates

IN THE UNITED STATES ISTRICT COURT
Right No. III - Plain English Jury S R
. . UNITED STATES OF AMERICA
Instructions & Verdict Forms S
INETRUCTIONS
Defendant
1. Each juror has own set of plain English final S
instructions BEFORE opening statements S ‘
NO. L INTRODUCTION 1
2. Development of my plain English instructions NOZ - TRESIMPTION OF INNOCENCE AND BURDEN OF |
NO. 3 REASONABLE DOUBT 5
3. Enormous room for improvement No5 | FELON I\ FOSSESSION GF FIREARMS AND ~ *
AMMUNITION ]
- Use of preliminary instructions on legal G5 - eSO R wiEae i
. . . . . NO. B ORIECTIONS 15
elements increased in federal courts in civil 86,10 - NOTETAKING i
cases from 17% in 2005 to 25% in 2014 RO 12 - DUTY 10 DELIBERATE - i
NO. 13 DUTY DURING DELIBERATIONS n
- State courts from 18% to 19% VERDICT FORM

INSTRUCTION NO. 7 - TESTIMONY OF WITNESSES

intelligence
memary
opportunity to have seen and heard what happened
matives for testifying
interest in the outcome of the case

+  manner whi

ies or phony met lapsas.

®  any other factors that you find bear on believability or credibility

Don’t assume the jury is gonna understand it !




Verdict Forms in Chart Format

Much easier for the jurors to follow the special
Interrogatories

Saves paper :)

Helps reduce inconsistent verdicts — integrates
the jury instructions with the verdict

Is a single snapshot of the entire case (for
jurors and for me)!

PUNITIVE DAMAGES AMOUNT
Claim 1 What amount of punitive damages, if any, do you | §
award on Ms. Bergdale’s claim of failure to provide
reasonable accommodation for her disability, as
punitive damages are explained in Final Jury
Instruction No. 13?7
Claim 2 What amount of punitive damages, if any, do you |$
award on Ms. Bergdale’s claim of adverse
employment action because of her disability, as
punitive damages are explained in Final Jury
Instruction No. 13?7
Claim3 | What amount of punitive damages, if any, do you |$
award on Ms. Bergdale’s claim of retaliation for
filing workers compensation claims, as punitive
damages are explained in Final Jury Instruction
No. 137
if you awarded punitive damages on this claim, was | __ Yes
the conduct at issue in this claim directed specifically | No
at the plaintiff?

Right No. IV — Innovations

Juror-friendly daily trial schedule
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PART I: LIABILITY
On the claims of plaintiff Maria Bergdale, we, the Jury, find as follows:

FAILURE TO PROVIDE REASONABLE ACCOMMODATION VERDICT
Step1: | On the claim of failure to provide reasonable Ms. Bergdale
Verdict | accommodation for Ms. Bergdale's disabi as Uni-Select

explained in Final Jury Instruction No. 6, in whose
favor do you find?
Step 2: If you found in favor of Ms. Bergdale on this claim, in lifting

Major life | what one or more “major life activities” do you find standing
activity that she was “substantially limited,” as explained in walking

Final Jury Instruction No. 4?2 (Remember, you should
. . omd .| OR
only consider the “major life activiiy” of “working,
if you find that Ms. Bergdale is not substantially
limited in any other major life activity.) working
Step 3: If you found in faver of Ms. Bergdale on this claim, A transfer io
Failure to | what one or more “reasonable accommodations™ do | another  available
accommo- | you find that the defendant failed to provide, as | position
date “reasonable accommodation” is explained in Final Jury A combination
Instruction No. 57 of jobs to make a
full-time position

| Which * Mitigating Factors” if any, do ay of you

VICTIMS AND COUNTS
“Mitigating” | find the deferdant bas proved by the greaiey weight of
e cvidence for 3 particular coms? “Mitgating
acwn” specifically asseried by the defendant are
imal * Penalty Phase” Lostruction
1 Gregory Loci Amber Kisdi | Tery
=" that Nicholwa | Dupcan | Dunea Duncan | DeGeus
member of jorors firdiag any ~ Miigating Facior” in | | 8
the columa for any count for which tose jurors find
that the ~ Mitigating Facios™ applies }
P Gom | Goomn | Comnt [ Conmn | Conet | Comat | Count [ conmn
8 Ju |9 |14 |w |5 fn ||z
Dustin Honken docs ot bawe a ivory of sigrificant |
crimial cosmiciom priat o the offemses al issue i
here. PR AN REA AN R AR PEA 2
Dustin Honken does not bave § history of vislent or | | ]
ansaudtive bebarvicr prios 1o @ offerses wimuebere. § .0 | o2 | /2 2 N4 LA N | A | Al | A
Dustin Honkee loves it son, Ryan sl lglslelslelrlesle
Dustin Hoakes & loved by bt son, Ryas, and the
l7zlz17 2lzlz 7|7
Dustin, Hoken Joves bis daughter, Marvea |l |z |7 || 7| 7| 5|5
Dustn Horiken it loved by His daughter, Marvea, and
the execuson of Dustin Honken woud cause his
iznocent daughice emoticeal harm. rANANANANANANINA AR
Dustiz: Honken boves Kathy Riek's soo, Brazdos, s | | |
n always ireaied Brandon 2 f be wese Dusiia |
Honlkee's bialogical son. 717 ?|? 717 ?ﬂlilf‘

Right No. IV — Innovations

Visual voir dire
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PowerPoint Voir Dire
PowerPoint Voir Dire (cont.)

“The genius of it is that it was designed for any idiot to use. Ilearned it in a few
hours.” — David Byrne, formerly of the Talking Heads

5. I find the potential jurors are more engaged in

. Used in every civil and criminal trial for nearly the jury selection process

20 years
. Levels the technology playing field for the ) . . . ) )
parties 6. Heightens the jurors’ expectations and interest

. for “visualizing” the trial evidence
Helps capture visual as well as oral learners

. Helps grab the potential jurors’ attention and
keeps their interest level higher

Welcome to your United Mark W. Bennett

States District Court for U.S. District Court Judge

the Northern District of Rorthern District of Joviy
lowa

Introduction of Attorneys & Parties

Scott Honomichl Edward Keane Timothy Clausen

Plaintiff: Scott Defendant: Menard,
V. Honomichl Inc.; client

representative
Menard, Inc. Roderick “Woody”

Woodward (Store
Manager)
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STATEMENT OF THE CASE
* Liability

- Damages

A Little About the Federal Courts:

* USA: 94 Federal * Northern District:

District Courts Two District
Court Judges

* Two Districts in Two Senior
lowa: Northern and Judges
Southern Two Magistrate

Judges

A Little About the Federal Courts:
Courtroom Participants

o USA: 94 Federal * Northern District:

Two District Court
Judges
Two Senior Judges Clerk
* Two Districts in Two Magistrate Judges Court reporter

lowa: Northern and Court Security Officers (“CSQO’s”)
Southern « Places of Holding Jury

Court:
Judge

District Courts Lawyers and parties they represent

Sioux City
Cedar Rapids
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Importance of Jury Duty:

Three great civic responsibilities HIStOF)’ and importance of jury trials:

Votin Mentioned in
& England — 1066 Declaration of

Independence

Paying taxes

Replaced trial by Trial by Jury ---
ordeal & combat Appears three in the

*JUI’)’ duty U.S. Constitution

“Yoir dire”

Speak the truth.
Goal: find 8 jurors who can be fair and impartial .
There are no “right” or “wrong” answers.

For our justice system to work —you must answer
openly and honestly.

Sometimes you have a duty not to serve.

Mr. Keane

* Introduce yourself

Severe or extraordinary ‘
hardship (2 days)? * Other members of your firm

e Client

* Witnesses
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[Does anybody know:
Mr. Keane

Members of the firm
Scott Honomichl

Witnesses

Physical or mental
injury, disability, or
condition affecting
ability to serve

* Written jury instructions and
application of the law

* Must follow instructions

* Relationship with “Menard’s”
— store on Gordon Drive, any
other stores

* Corporate headquarters- Eau
Claire,Wisconsin

Any injured at retail store?

Are there too many
lawsuits?

Anyone feel there are too

many frivolous lawsuits
filed?

Can you think of any?
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You will be allowed to ask
questions!

7 NOW IT ISTIME FORTHE
LAWYERS TO ASKTHEIR

QUESTIONS!

Right No. IV — Innovations

Juror note-taking

Juror questioning of witnesses

Juror electronic retrieval of evidence during
deliberations

End of debreifing

Encourage each juror to tell 5 friends and
neighbors about their jury experience

6.

Right No. IV — Innovations

Debriefing the jury following their verdict

The Debrief

1. How do you feel?

2. what happened?

3. What &d yeu leam?
3 How does this relate?

.i_s.wmir =
Bwhat st

7

Right No. IV — Innovations

Empowering the jury and obtaining crucial
feedback — juror evaluations of the judge,
lawyers, and trial process

Interim summaries or arguments by counsel in
complex or lengthy civil jury trials

Allowing jurors to discuss the evidence among
themselves before deliberations

10
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Right No. V — Creature Right No. V — Creature
Comforts Comforts

1. Comfortable seating in the jury box . Stretch breaks

-

-~

Right No. V — Creature
Comforts

More frequent stretch breaks and standing to
listen to testimony

Nutritious snacks
Microwave oven and refrigerator
Cup holders in jury box

Right No. V — Creature Innovations As a Result of Juror

Comforts Comments
1. Trial schedule — 8:30 to 2:30 (lawyers like

7. Cookies it, too!)

2. Jury room improvements
a. Microwave & Refrigerator
b. Ceiling fan

c. Whiteboard & Flip Chart

11
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“The juror was a central figure in the
creation of America. As individual hero,
[a] collective voice of protest, or part of an
institution that symbolized a democratic,
local, and leveling power, jurors
intertwined themselves [in] the American
character.”

Andrew Guthrie Ferguson

Thank you THE END
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