IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI

CENTRAL DIVISION
REPRODUCTIVEHEALTH SERVICES )
OF PLANNED PARENTHOOD OF THE )
ST.LOUISREGION, INC,, et d., )
)
Hantiffs )
)
VS ) No. 99-04231-CV-C-SOW

)
JEREMIAH W. NIXON, et d., )
)
Defendants. )
ORDER

Before the Court is plaintiffsS Motion for Summary Judgment (Doc. # 84), which is fully briefed.
Paintiffs motion requires this Court to assessthe congtitutiondity of the Missouri Infant’s Protection Act,
Mo. Rev. Stat. § 565.300 (WESTLAW through 2004 legidation). The United States Supreme Court’s

decisonin Stenberg v. Carhart, 530 U.S. 914 (2000), compels the conclusion that the Missouri Infant’s

Protection Act violates the United States Congtitution. Accordingly, this Court grants plaintiffs Motion

for Summary Judgment.

Background

The Missouri Infant’s Protection Act createsthe Class A felony of infanticide, which is defined as
causing the “deeth of aliving infant with the purpose to cause said deeth by an overt act performed when
the infant is partidly born or born.” Mo. Rev. Stat. § 565.300.3 (WESTLAW through 2004 legidation).
The Act defines “living infant” as “a humean child, born or patidly born, who is dive, as determined in

accordance with the usual and customary standards of medica practice and isnot dead . . . and has not



attained the age of thirty days post birth[.]” Id. 8§ 565.300.2(2) (citation omitted). It further defines
“patidly born” as* partia separationof a child from the mother with the child’ s head intact withthe torso.
If vagindly ddivered, a child is partially separated from the mother when the head in a cephdic
presentation, or any part of the torso above the nave in a breech presentation, is outsde the mother’s
externd cervicd os. If ddivered abdomindly, a child is partidly separated from the mother when the
child’'s head in a cephdic presentation, or any part of the torso above the navel in a breech presentation,
is outside the mother’ s externd abdomind wall.” |d. 8 565.300.2(3). Findly, the Act defines“born” as
“complete separation of an intact child from the mother regardless of whether the umbilica cord is cut or
the placenta detached [.]” 1d. § 565.300.2(1).

Of particular relevance to this lawsuit is Section 565.300.5 of the Act, which reads. “A physician
using procedures consstent withthe usud and customary standards of medica practice to save the life of
the mother during pregnancy or birth or to save the life of any unborn or partidly born child of the same
pregnancy shdl not be crimindly responsble under this section.” Id. 8 565.300.5. It is undisputed that
the Act does not contain ahedthexception. Stenberg, 530 U.S. at 930 (Nebraskastatute uncongtitutiona
because statute “lacks any exception for the preservation of the.. . . hedthof the mother.”); seealso State

of Missouri v. Reproductive Hedlth Services of Planned Parenthood of the &. Louis Region, Inc., et d.,

97 S.W.3d 54, 63-65 (Mo. Ct. App. 2002) (“[W]e find nothing in either the languege of the Act or its
limited legidative history that supports the view that the Act provides an exception to lidbility for actions
undertaken to preserve the hedlth of the mother.”).

On September 17, 1999, Reproductive Health Services of Planned Parenthood of the . Louis

Region and Dr. Robert Crist, M.D., commenced this action seeking declaratory and injunctive reief.



Missouri Attorney General JeremiahW. Nixonand St. Louis Circuit Attorney Dee Joyce-Hayes, bothsued
inthar officd capacities, were named as defendants. A temporary restraining order enjoining the Act was
entered by this Court onthe day the lawsuit was commenced. Four days later, this Court, pursuant to the
agreement of the parties, set this casefor tridl onMarch 27, 2000, and extended the temporary restraining
order until fina dispogtion on the merits.

On January 5, 2000, the State of Missouri filed a lawvsuit in the Circuit Court for the City of S
Louis againg plantiffs seeking adeclarationasto the scope and meaningof the Act. On January 21, 2000,
this Court enjoined the state proceeding and refused to abstain fromexercisng federd jurisdiction. Soon
after, the State appealed this Court’ s ruling to the United States Court of Appedsfor the Eighth Circuit.
On March 23, 2000, the United States Court of Apped s for the Eighth Circuit Stayed the proceedingsin
this Court and alowed the state proceedings to move forward.

The Honorable Robert H. Dierker tried the state lawsuit in a series of hearings commencing May
24,2000, and condudingon August 17, 2000. On December 5, 2000, Judge Dierker issued adeclaration

as to the scope and meaning of the Act.  State of Missouri v. Reproductive Hedlth Services of Planned

Parenthood of the St. L ouis Region, Inc., et d., No. 004-00008 (Mo. Cir. Ct., 22" Cir., Dec. 5, 2000).

Specificdly, Judge Dierker ruled that the Act did not gpply to the following abortion procedures. suction
curettage or vacuum aspiration, induction, hysterectomy, hysterotomy, and dismemberment or nonintact
dilation (dilatation) and evacuation (“D & E’). 1d. at 52. Judge Dierker aso ruled that the Act did apply

to theintact D & E abortion procedure and avariation of the intact D & E abortion procedure known as



intact dilation (dilatation) and extraction (‘D & X”).! Id. Moreover, Judge Dierker held that a hedth
exception could be read into the act, dthough a hedth exception could not be found expliatly in the text
of theAct. 1d. at 53.

Judge Dierker’ s ruling was appealed to the Missouri Court of Appeals for the EasternDidtrict of
Missouri. OnNovember 19, 2002, the Missouri Court of Appedls reversed the part of the judgment that
read a hedlth exception into the Act and dso modified the judgment to change the mens rea requirement.

State of Missouri v. Reproductive Health Services of Planned Parenthood of the S. Louis Region, Inc.,

etd., 97 SW.3d 54, 63-65 (Mo. Ct. App. 2002). Pursuant to the Opinion of the Missouri Court of

Appeds, the following abortion procedures are banned by the Act:

[1]ntact dilation (dilatation) and evacuationabortion procedure] ] (intact D & E), induding
the procedure known as an intact dilation (dilatation) and extraction abortion procedure
(D & X), performed by alicensed physician, induding defendant Cri<t, if and only if, prior
to performing the abortion the physician plans and has a purpose to perform and in fact
purposdy performs the fdlowing acts. (a) serid adminigtration of osmotic dilators
(laminaria) over a period exceeding 24 hours; (b) manipulationof the position of the fetus
in utero to ensure afootling breechddivery; (c) partial or complete separation of aliving
fetus from the mother with the child's head intact with the torso-if vagindly ddlivered, a
fetus is partidly separated from the mother when the head in a cephdic presentation, or
any part of the torso above the navel in a breech presentation, is outside the mother’s
externd cervica os; if ddivered dbdomindly, afetusis partialy separated fromthe mother
when the child’ s head in a cephdic presentation, or any part of the torso above the navel
in a breech presentation, is outsde the mother’s external abdomina wall; and (d)
intentional physical applicationof force, ether by instrument or suction, to the body of the
fetus itsdf, for the purpose of causing, and actually causing, cessation of circulation or
respirationor bothat or after completeor partia separation (as defined herein) of the living
fetus from the mother.2

! For a description of these abortion procedures, see Stenberg, 530 U.S. at 924-929.

2 The underlined portion is the modification made by the Missouri Court of Appedsasto the
mens rearequirement. The language contained in Judge Dierker’s Order isthe following: “if and only if
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1d. at 63, 64.
On duly 24, 2003, the United States Court of Appeds for the Eighth Circuit issued its mandate
lifing the stay of the proceedings in this Court. Flaintiffs Motion for Summary Judgment isfully briefed,

and, consequently, this caseisripe for review.

1. Sandard
Pursuant to Federal Rule of Civil Procedure 56(c), summary judgment is appropriateif thereare
no genuine issues of materid fact and the moving party is entitled to judgment as a matter of lav. See

Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Theinitia burden ison the moving party

to establish the absence of a genuine issue of materid fact. Dush v. Appleton Elec. Co., 124 F.3d 957,

963 (8" Cir. 1997). “Once the moving party showsthat thereare no material issuesof fact indispute, the
burden shifts to the nonmoving party to set forth facts showing that there is a genuine issue for trid.”

Donovan v. Harrah' s Maryland Heights Corp., 289 F.3d 527, 529 (8™ Cir. 2002).

1. Analyss

Paintiffs argue that pursuant to the United States Supreme Court’ s decison in Stenberg
v. Carhart, 530 U.S. 914 (2000), this Court must conclude that the Missouri Infant’s Protection Act is
uncondtitutiona because it “makes no exception for Stuaions where the banned procedure is the most

appropriate procedure to preserve the health of the pregnant woman.” Blaintiffs Suggedtions in Support

the physician intends to perform and in fact intentiondly performsthefollowing acts. . . .” State of
Missouri, No. 004-00008 at 52.



a 8.

Atissuein Stenberg was a Nebraska statute that prohibited * partia birthabortion” except where
“necessary to save the life of the mother. .. .” Id. at 921. Similar to the Missouri Infant’s Protection Act,
the Nebraska statute banned certainintact D & E procedures, indudingthe D & X procedure.® 1d. at 926-
30. The Supreme Court specificaly found that a heath exception was necessary because * substantia
medica authority supports the propostion” that banning these abortion procedures could endanger
women'shedth. 1d. at 937-38. Thus, “a datute that altogether forbidsD & X createsaggnificant hedlth

risk. The statute consequently must contain a hedth exception.” 1d. at 938; see also Planned Parenthood

v. Owens, 287 F.3d 910, 917-918 (10" Cir. 2002) (“Stenberg aso confirmed that the lack of a hedlth

exception is asufficient ground for invaidating a sate abortion statute.”); Richmond Medical Center for

Women v. Gilmore, 219 F.3d 376, 377 (4" Cir. 2000) (“The Court has. . . unequivocaly held that any

ban on partid-birth abortion must include an exception for the hedth of the mother in order to be

congtitutional.”); Planned Parenthood v. Farmer, 220 F.3d 127, 152-153 (3" Cir. 2000) (Alito, J.,

concurring) (Didrict Court mugt be affirmed because “the New Jersey statute, like its Nebraska
counterpart, lacks an exceptionfor the preservati onof the hedthof the mother. Without such an exception,
the New Jersey statute is irreconcilable with Part 11-A of Carhart.”). Because the Nebraska statute
included only a life exception, and “lack[ed] any exception for the preservation of the . . . hedlth of the

mother,” the Court held the statute uncongtitutiond.* 1d.

3 The Supreme Court stated that the termsintact D & E and D & X are sufficiently similar so
that the terms can be used interchangeably. Stenberg, 530 U.S. at 928.

4 The Supreme Court aso held that the Nebraska statute was uncongtitutiona because it
imposed “an undue burden on awoman’s aility to choose aD & E abortion, thereby unduly burdening
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The Missouri Court of Appedls Opinion makes it clear that the Missouri Infant’ sProtection Act
bansthe D & X abortionprocedure. The Opinion also makesit clear that the Missouri Infant’ s Protection
Act fals to contain an exception to protect the hedth of the pregnant woman. Because there are no
genuine issues of materid fact as to the presence of a hedth exception, this Court, pursuant to Stenberg

v. Carhart, must conclude that the Missouri Infant’ s Protection Act is uncondtitutiond.

IV.  Concluson
Basad on the foregoing, it is hereby
ORDERED that plaintiff’s Motion for Summary Judgment (Doc. # 84) is granted. It isfurther
ORDERED that defendants, and thar employees, agents, and successors, are PERMANENTLY
ENJOINED fromenforcingthe Missouri Infant’ sProtection Act, Mo. Rev. Stat. §565.3000 (WESTLAW

through 2004 legidation).

[s/Scott O. Wright
SCOTT O. WRIGHT
Senior United States Didrict Judge

Dated:7-9-04

the right to choose abortion itself.” Stenberg, 530 U.S. at 930.
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