INTHE UNITED STATESBANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MISSOURI

InRe:

CALVIN TERRY SCHANUTH and
DONNA JANE SCHANUTH,

Case No. 06-40056

N N N N N NS

Debtors.

MEMORANDUM OPINION

In a case filed under the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA")

Canthe Court confirm a plan that proposes a payment in excess of adebtor’ s disposable income
calculated in accordance with 11 U.S.C. § 1325(b)(2)?

Can the Court confirm a chapter 13 plan that runsless than three years?

Those are the issues before the Court today. The Debtors' chapter 13 plan proposes to do both
of those things. The chapter 13 trustee has filed a mation to deny confirmation of the plan.

BACKGROUND
The Debtors, Cavin Terry Schanuthand hiswife, Donna Jane Schanuth, filed for protectionunder
chapter 13 of the Bankruptcy Code, as amended by BAPCPA, onJanuary 5, 2006. Richard V. Fink is
the standing chapter 13 trustee (“Trusteg”).

At the time of filing, the Debtors filed bankruptcy schedules, including a statement of income
(Schedule I) and a statement of expenses (Schedule J), aswel as a statement of “current monthly income’
(“CMI”) on Form B22C.? According to Schedule I, the Debtors have a net monthly income of $1,924:
Mr. Schanuth receives $819 in socia security disability income and Mrs. Schanuth earns $1,105.84.
According to Form B22C, however, their incomeisonly $1,655.50. This figure is based soldy on the

! Unless otherwise noted, all Bankruptcy Code references herein are to the Code as amended by BAPCPA.
Most of the BAPCPA provisions took effect on October 17, 2005.

2 Form B22C is required by Local Rule 1007(b)(6),which was enacted to implement BAPCPA.



average of Mrs. Schanuth’ s gross monthly income earned in the six months prior to the bankruptcy, and,
asdiscussed ingreater detail below, does not indludeMr. Schanuth’ s social security income. TheDebtors
expenses d o differ depending on whether Schedule J or Form B22C is viewed. According to Schedule
J, the Debtors have monthly expenses of $1,632, whereas Form B22C shows that their expenses are
$2,319. These figures differ because Schedule Jis a report of actua expenses, whereas Form B22C
caculates a debtor’s expenses largdy by reference to 1.R.S. nationa and loca standards which, in this
case, exceed the Debtors actual expensesin severd categories.®

Using the income and expenses from Form B22C, the Debtors calculate that they have no
disposable income. (The Debtorsactualy contend that their expenses exceed their income by $639.) The
Debtors plan, which is based on this ogtensible lack of digposable income, nevertheless provides for
approximately 22 monthly payments of $300 —just enough to pay the arrearage on their home mortgage
(between $3,300 and $4,534.51), attorney’s fees ($1,689), and Trustee' s fees (gpproximately $300).
Upon satisfying those debts and obligations, the Debtors do not intend to make any further contributions
to their plan, a course of action they believeisjustified under 11 U.S.C. § 1325(b).

DISCUSSION

Before delving into the two issues set out inthe introduction, it is necessary to pin down the proper
gatement of disposable income to be used in the anadysis— ardatively straightforward task despite the
parties disagreement onthispoint. The Debtors maintain that Form B22C should be used to caculate the
Debtors' income and expenses, and by doing so, they have a disposable income of negaive $693. The
Trusteg, on the other hand, argues that Schedules | and J should be used to calculate the Debtors
disposable income, and that by using those figures the Debtors have a disposable income of $292.84.4
Both are partialy wrong.

3 Seethis Court’ s decision in In re Renicker, 2006 WL 1331487 (Bankr. W.D. Mo. 2006), for amore detailed
explanation of the computation of a chapter 13 debtor’ s expenses under BAPCPA.

4 Thus, according to the Trustee, the Debtors’ plan must provide for payment of that income for 36 months
and the issue of a shorter plan is moot.



Under § 1325(b)(2), disposable income is caculated by deducting the “amounts reasonably
necessary” for the maintenance or support of the debtor or the debtor’s dependents from a debtor’s
“current monthly income” *“Amounts reasonably necessary” and “current monthly income” are defined
termsin the Code.

“Amountsreasonably necessary,” i.e., expenses, are determined inone of twoways. For adebtor
whaose current monthly income is below the median family income for the applicable state, such asthese
Debtors,® “amountsreasonably necessary” refersto the expensesthat the court determinesare reasonably
necessary for the maintenance or support of the debtor or the debtor’ s dependents.® These expenses are
typicdly the oneslisted on Schedule J. For a debtor whoseincome is above the medianfamily income for
the applicable state, expenses are determined “in accordance with subparagraphs (A) and (B) of section
707(b)(2)."" Section 707(b)(2), a provison now commonly known as the “means test,” determines
expensesin large part by reference to uniform standard expenses promulgated by the |.R.S. for useinits
debt collection efforts. An above-median income debtor cal culatesthese expenseson Parts1V and VI of
Form B22C.

“Current monthly income” (“CMI”) isdefined in 8§ 101(10A) as“the average monthly income from
al sources that the debtor receives (or in ajoint casethe debtor and the debtor's spouse receive)” during
the 6-month period prior to the commencement of the bankruptcy case.? Section 101(10A)(B) specificaly
excludes certain types of income from CMI, including (notably in this case), “ benefits received under the
Socid Security Act.” CMI isreported in Part | of Form B22C.

5 The median annual income in Missouri for atwo-person family is $46,144; the Debtors annual incomeis
$19,866 (CMI x 12).

11 U.S.C. § 1325(b)(2)(A)(i).
711 U.S.C. § 1325(b)(3).

811 U.S.C. § 101(10A)(A)(i) and (ii).



Looking to the forms and facts of this case, under 81325(b)(2), the Debtors have a disposable
income of $23.50, calculated by deducting the Debtors expenses listed on Schedule J ($1,632) from the
Debtor’s CMI, reported in Part | of Form B22C ($1,655.50).°

The Debtors Plan is Not Feasible

Putting aside for amoment the issue of whether achapter 13 plan can run less thanthree years, the
Debtors plan cannot be confirmed for the smple reasonthat it is not feasible due to alack of disposable
income® Under the plan proposed by the Debtors, they will make monthly payments of $300 for
goproximately 22 months, but according to the Court’s calculation of the Debtors disposable income
pursuant to § 1325(b)(2), the Debtors have only $23.50 in disposable income available to fund achapter
13 plan. (The stuation iseven worseif the Debtors proposed disposable income figure of negative $693
isused.)

Thelaw onthis point isclear —if adebtor’ s monthly plan payment exceeds the debtor’ s disposable
income, that plan is not feasible and cannot be confirmed.!* So, in this case, the Debtors' plan cannot be
confirmed regardless of whether it runs 22 months or 36 months.

That being said, the Debtorsare not foreclosed from filing an amended plan based on ther actua
income reported on Schedule |, whichincome incdludesMr. Schanuth’ s social security benefits. Deducting
the expenses reported on Schedule J ($1,632.00) from that income ($1,924.84), the Debtors have an
apparent disposable income of $292.84, which would be sufficient to pay off the arrearage ontheir home
mortgage, pay atorney’s fees, pay the trustee's fee, and provide adividend to the unsecured creditors

9 The Trustee has not challenged, nor has the Court found, that the Debtors” expenses listed on Schedule J
are not reasonably necessary for the maintenance or support of the Debtors.

10 Although the Trustee did not specifically object to the feasability of the Debtors’ plan, the Court properly
reaches that issue sua sponte. See Inrelves, 289 B.R. 726, 728-29 (Bankr. D. Ariz. 2003) (holding that the court has
the responsibility to ensure plan compliance with the Bankruptcy Code even in the absence of an objection); Inre
Miller, 247 B.R. 795, 796-98 (Bankr. W.D. Mo. 2000).

1 seeeg, Inre Qully, 223 B.R. 582, 585-86 (Bankr. M.D. Fla. 1998) (plan not feasible where expenses
exceeded income); In re Wilkinson, 99 B.R. 366 (Bankr. N.D. Ohio 1992) (same).
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(gnce, as discussed below, the Debtors must make plan payments for the entire duration of the 3-year
“gpplicable commitment period”). Inlight of 11 U.S.C.

§101(10A)’ sexpliat exclusonof socia security benefitsfromthe caculationof CM I, however, the Court
cannot compel the Debtors to include those benefits in their calculation of disposable income*? But there
is nothing in the statute that precludes the Debtors from voluntarily devoting a portion of that incometo a
chapter 13 planor that preventsthe Court fromcongdering that income in eva uating the feesibility of aplan
proposed by the Debtors. If the Debtors do indeed propose such a plan, as the Court holds below, that
plan will need to provide for payments continuing over the entire duration of the 3-year applicable
commitment period.

Section 1325(b)(4) — Applicable Commitment Period
How long must a chapter 13 plan be under BAPCPA? Interestingly, both parties have raised this

issue, but neither has taken a position on it.:

Under pre-BAPCPA practice, inthe face of an objectionto confirmationby an unsecured creditor
or thetrustee, 8 1325(b)(1) required a debtor to devote al of the debtor’ s disposable income to the plan
for aminimum of three years!* Occasionaly, a debotor would exit chapter 13 early by refinancingahome
or otherwiseraisng additiond funds, but the “ payoff” to get out of chapter 13 beforethe end of threeyears
was dways the same — payment in full of the unsecured claims. BAPCPA, however, replaced the fixed

12 This result does not conflict with the well reasoned conclusion in In re Jass, 2006 WL 871235 (Bankr. D.
Utah 2006), wherein Judge Thurman concluded that CMI is presumed to be representative of the debtor’s projected
income, unlessit is shown that CMI does not accurately reflect a debtor’s “ projected,” i.e., prospective income. In
this case, the debtor’ s actual income, which includes Mr. Schanuth’s social security benefits, is certainly higher than
the income reflected in the Debtors’ CMI. However, the Court does not believe it is appropriate to disregard CMI in
this instance where the additional income offered to rebut CMI’s accuracy is derived from a source that
11 U.S.C. § 101(10A)(B) specifically excludes from the calculation of CMI.

13 As discussed below, the Debtors don’t care how long the plan has to run because they propose to pay
nothing after 22 months, and the Trustee has not taken a position on the issue — he just wants clarification from the

Court on how § 1325(b)(4) should be interpreted.

1411 U.S.C. § 1325(b)(1) (West 2005) (Pre-BAPCPA).
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3-year commitment in 8 1325(b)(1)(B) with a new concept — the “applicable commitment period’
(“ACP’), which isdefined in § 1325(b)(4). Under

§ 1325(b)(4)(A), if a debtor’ sincomeis below the average median income for the applicable state, the
debtor’'s ACP is 3 years, if the debtor’ sincome is above the gpplicable medianincome, thenthe debtor’s
ACPis5 years™ Section 1325(b)(4)(B) adds that a debtor's ACP “may be less than 3 or 5 years,
whichever is gpplicable under subparagraph (A), but only if the plan provides for payment in full of dl
alowed unsecured claims over a shorter period.”

On itsface, BAPCPA's only apparent change to minimum plan length is the crestion of atwo-
tiered systembased onadebtor’ sincome. But some bankruptcy commentators,*® as well as the Debtors
and Trustee inthis case, suggest that BAPCPA' srevisionsto § 1325(b)(1) and (4) may have opened the
door to chapter 13 plans that run lessthan 3 (or 5) years. The theory posited isthat ACPisamultiplier
rather than atime period, a“monetary” versus “tempord” requirement, if you will. Those who
advance the “monetary” interpretation of ACP, suggest that the language in
§ 1325(b)(1)(B) requiring that “dl of the debtor’ s projected disposable income to be received in the
applicable commitment period . . . ” be devoted to a plan contemplates the projection and calculation
of afixed sum based on a debtor’ s disposable income!” multiplied by the lengthof the ACP, whichwould
be*“3years’ (36 months) for bel ow-medianincome debtors and “5 years’” (60 months) for above-median
income debtors. And that the gpplicable commitment “amount” (for lack of a better term) can supposedly
be paid off in less than 36 (or 60) months without violating § 1325(b)(4)(B).

The Debtors in this case have proposed a plan than lasts less than 3 years (gpproximately 22
months); however, they do not rely on a monetary interpretation of ACP. Instead, they rely onthe “fact”
that they have no disposable income, and therefore contend that the length of their plan is irrdlevant.
Whether their plan endsin 22 months as they have proposed, or they pay “nothing” for an additiona 14

1511 U.S.C. § 1325(b)(4)(A)(1) and (ii).

16 ooe, e.g., Alane A. Becket and Thomas A. Leg, 111, Applicable Time Commitment: Time or Money? 25
Amer. Bank. Inst. J. 2, 16 (2006).

17 Calculated under § 1325(b)(2) for below-median income debtors and under § 1325(b)(3) for above-median
income debtors.



months and exit chapter 13, having fulfilled the 3-year commitment ostengibly required by § 1325(b)(4),
the unsecured creditors will receive the same amount — zero. Because the Court has dready found that
the Debtors planisnot feesble and therefore cannot be confirmed, the issue of plan length is largely moot;
nevertheless, the Court believes that the issue of whether ACP is atempora or monetary concept isripe
for determinationinasmuchas resolution of that issue will provide the Debtors (inthis case and others) with
necessary guidance in the event they chooseto amend their planto include Mr. Schanuth’s socid security
income.

The Court rejects the monetary interpretation of ACP for three reasons.

Firgt and foremost, the plain language of 8 1325(b)(1) and (4) supports atempord interpretation
of ACP. Theterm itsdlf, “ goplicable commitment period,” uses aword with tempora meaning; “ period”
means a“chronologica divison.”*® Thelength of that chronological divisionisdescribed intempord terms
— 3yearsor 5years™ And, perhaps most telling of dl, § 1325(b)(4)(B), the provision that specificaly
contemplates plans shorter than3 or 5 years, usesthe same temporal terms —adebtor’ sACP “maybeless
than 3 or 5 years...out only if the plan provides for payment in full of al alowed unsecured clams over a
shorter period.” If Congresshad intended for ACPto function asamultiplier, Congress surely could have
described it as such; in fact, evidence of that ability isfound earlier in the very same provison where the
datute requiresa’5-year ACP for a debtor whose current monthly income, “whenmultiplied by 12,” isnot
less than the applicable median family income.°

When a statute's language is plain, the sole function of the court is to enforce it according to its
terms?’ Here, the Court finds that the plain language used to describe and define the scope of the
commitment a debtor must make of digposable income in a chapter 13 plan clearly indicates that that

commitment istempord in nature.

18 Definition 7a, http://www.merriamwebster.com/dictionary/period.

1911 U.S.C. §1325(b)(4)(A).
2011 U.S.C. § 1325(b)(4)(A)(ii).

2L United Satesv. Ron Pair Enterprises, Inc., 489 U.S. 235, 241, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989).
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Second, amonetary interpretation of ACP renders 8 1325(b)(4)(B) awkward, if not meaningless.
To wit, if ACP isamonetary concept, then 8 1325(b)(4)(B) would ostensibly require a debtor to multiply
his monthly disposable income times 36 or 60 unless multiplying by alesser number resultsinful payment
of the debtor’ s unsecured claims. In other words, for debtorswhose disposable income times 36 equas
more than the dlowed unsecured daims, the ACP “amount” equals the amount of alowed unsecured
clams. Under thisinterpretation of ACP, 8 1325(b)(4)(B) doesn't redly state anything more than that a
debtor does not have to pay more than 100% on his unsecured claims.

Admittedly, the ultimate outcome would not be atogether different under atempora interpretation
of ACPwith8 1325(b)(4)(B) essentidly sating that a debtor does not have to be inchapter 13 any longer
than it takes to pay in full dl dlowed unsecured clams. But the syntax resulting from a tempora reading
of § 1324(b)(4)(B) isfar more logicad. A monetary interpretation of ACP renders 81325(b)(4)(B) more
tautological than subgtantive —i.e., the amount adebtor has to pay under a chapter 13 plan cannot exceed
the amount a debtor may pay under a chapter 13 plan. By contrast, a tempord interpretation of ACP
alows § 1325(b)(4)(B) to convey red meaning by integrating two separate concepts —time and money;
an amount (full payment of alowed unsecured claims) modifies the otherwise mandatory duration of a
chapter 13 plan. In the end, the Court sees no reason to engage in the legal and linguistic gymnastics
required by amonetary interpretation of ACP whenatempord interpretation islogica and consstent with
the plain language of the Satute.

Finally, as a practical matter, a monetary interpretationof A CP representsagross departure from
pre-BAPCPA practice that is not justified by the language or structure of the statute.? Prior toBAPCPA’s
enactment, debtors could not exit chapter 13 in less than three years without paying in ful the alowed
unsecured clams. BAPCPA'’s revison of 81325, dbeit sgnificant, has not changed this tenet of pre-
BAPCPA practice. Quitesmply, theplainlanguage of § 1325 deding with applicable commitment period
indicates that plan duration is dill determined by tempora, not monetary, requirements. And the Court

22 5ee Cohen v. dela Cruz, 523 U.S. 213, 221, 118 S.Ct. 1212, 140 L.Ed.2d 341 (1998) (“We. . . will not read
the Bankruptcy Code to erode past bankruptcy practice absent a clear indication that Congress intended such a
departure.”) (citation omitted).



declinesto abandonthe tempora framework for determining plan duration without clear ingtructions from

Congressto do so.

CONCLUSION

The Debtors plan in this case cannot be confirmed for two reasons: 1) it proposes amonthly
payment far in excess of the Debtors' disposable income, soit is not feasible, and 2) it proposes aplan
length of less than 36 monthsin violation of § 1325(b)(4). Therefore, the Court will sugtain the
Trusteg' s motion to deny confirmation of the Debtors chapter 13 plan and will give the Debtors 20
days to propose an amended plan.

A separate order sustaining the Trustee's motion will be entered pursuant to Fed. R. Bank. P.
9021.

ENTERED this 25th day of May 2006.

/s Jerry W. Venters
HONORABLE JERRY W. VENTERS
UNITED STATES BANKRUPTCY JUDGE

A copy of the foregoing was mailed
conventiondly or eectronicdly to:
Richard V. Fink

Robert N. Calbi



