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MEMORANDUM OPINION AND ORDER

In this Adversary Proceeding, the Trustee, Steven C. Block (“Trustee”), seeksto avoid, as
alegedly fraudulent, the transfer of all of the property of the Debtor, Marilyn M. Moss (“ Debtor”
or “Moss’), to a sdf-settled trust purportedly established by the Debtor or to acorporate entity
set up by the Debtor. The Trustee also seeks the entry of a declaratory judgment finding that all

of the Debtor’ s property was transferred to either thetrust or the corporate entity with the intent



to defeat creditors, that the Debtor intended to conceal the property from the Trustee and
creditors, and that al of the property so transferred is property of Moss's bankruptcy estate.

Pursuant to a previously entered consolidation order, the Court conducted a consolidated
hearing in this Adversary Proceeding, threeother Adversary Proceedings, and various pending
motions on November 15-17, 2000. At that time, the Debtor appeared pro se and presented
evidence on her own behalf; the Trustee appeared in person and as counsel for the Trustee and
presented evidence; and Bruce E. Strauss, representing creditors Gronemeier & Barker and
Burton & Norris also adduced evidence. At the conclusion of the hearing, the Court took all
matters under advisement. The Court has reviewed the extensive evidence that was received, has
conducted its own research of the numerous legal issues presented, and is now ready to rule.

The Court has juridiction of this matter pursuant to 28 U.SC. 8 8 1334 and 157(g). This
Adversary Proceeding is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A)(E)(H) and (O).
This Memorandum Opinion and Order constitutes the Court’ s findings of fact and conclusions of
law pursuant to Rule 52, Fep. R. Civ. P., made applicalle to bankruptcy proceedings by Rule
7052, FeD. R. BANKR. P.

FACTUAL BACKGROUND

Although this Chapter 7 case was filed just over two years ago, in August 1998, the
events that gave rise to the filing have their origin in a sexual harassment lawsuit filed more than
ten years ago by the Debtor in California. That lawsuit was settled in 1992 in favor of the
Debtor, and the Debtor received a gross settlement of $3,000,000.00. From that settlement, there
ensued along series of events that bring us to this point. Because of the largely factual nature of
the disputes between the Debtor and the Chapter 7 Trudee, the factud background of this case
takes on added importance, and will be developed in some detail in this Memorandum Opinion
and Order.

In 1989, the Debtor filed a sexual discrimination and harassment lawsuit in the United
States District Court for the Central District of Califomia against SantaFe Terminal Services,
Inc., her employer; William J. Fitzgerald, a supervisor; Santa Fe Southern Paafic Corporation;
and the Atchison, Topekaand Santa Fe Railway Company (coll ectively “SantaF€’). Origindly,



Moss was represented in this litigation by John C. Burton and John E. Huerta and their law firms,
Burton & Norris and Gronemeier & Barker of Pasadena, California, under aretainer agreement
entered into on May 27, 1987. However, before the matter went to trial, Moss discharged Burton
and Huerta and retained another attorney, Peggy Garrity, of Santa Monica, California. After a
month-long trial, a settlement was reached during jury deliberations and Santa Fe agreed to pay
Moss $3,000,000.00 in full settlement of all claims. A judgment in that amount was entered on
June 22, 1992. (Ex. 1)

Garrity received a contingency feeof $1,350,000.00 from the settlement, leaving Moss
with net proceeds of $1,650,000.00. However, Moss testified that she was required to pay almost
$300,000.00 in costs and expenses, and therefore she ended up with something in excess of
$1,300,000.00 from the settlement.*

At or about the time the SantaFe case went to trid, Moss, with Garrity as her attorney,
sued Burton, Huerta, and their law firms in the Los Angeles County Superior Court for legal
mal practice, breach of contract, and negligent infliction of emotional distress, dl with respect to
their handling of Moss' lawsuit against Santa Fe. Theattorneys responded with a cross-
complaint in which they asserted that M oss owed them a substantial sum for the legal services
they had provided. The attorneys requested that this issue be submitted to binding arbitration, as
providedin the retainer agreement, and that request was granted over Garrity’ sobjections. (Ex.
3) Thisarbitration was conducted by the Los Angeles County Bar Association, which on May
26, 1993, awarded Burton, Huerta and their law firms $600,000.00 in fees plus $54,833.33 in
interest (atotal of $654,833.33) for their representation of Moss in the SantaFe litigaion. (Ex.
C007) The arbitration award was confirmed by the Superior Court, which further awarded the
attorneys $96,318.90 for thar fees and expenses in the arbitration and court proceedings. (Ex.
C008) Moss appealed the Superior Court judgment, and on June 27, 1995, the California Court
of Appeal, in an unpublished opinion, affirmed the judgment for $654,833.33 but disallowed the
$96,318.90 that had been allowed by the Superior Court for the attorneys’ fees and costs, ruling

! Contrary to Moss' s testimony at trial, there is no indication in the documents admitted
in evidence that Moss ever paid $300,000.00 in costs and expenses associated with the Santa Fe
litigation. The Court does not believe that Moss ever pad any such costs and expenses.
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that fees and costs could not be allowed when the attorneys had represented themselvesin the
litigation. (Ex. CO09) The California Supreme Court denied review. Upon remand, the Superior
Court entered amodified judgment awarding the attorneys $654,833.33 (the amount of the
arbitration award) plus additional accrued interest of $207,573.19 through November 14, 1996.
This judgment was to bear interest at the rate of ten per cent per annum until paid. (Ex. C011)
Once again, the Debtor appealed to the California Court of Appeal, which rejected dl of the
Debtor’ s attacks on the judgment and specifically held that the attorneys “must be paid their fees
as determined by the arbitration.” (Ex. C012) Subsequertly, Moss attempted to remove thiscase
(aswell as another case brought by the attorneys for fraudulent transfer) to the United States
District Court, but the District Court remanded to the state courts on the grounds that removal
was improper. (Ex. C012)?

Shortly after the settlement of the Santa Fe litigation, M oss opened a securities account at
a Dean Witter Reynolds office in Woodland Hills, California, with a deposit of $1,650,000.00,
presumally the net proceeds of the settlement ter payment of Garity’s contingency fee. (Ex.
238D). Soon thereafter, Moss transferred substantial sums to accounts which she opened in her
name at Wells Fargo and Merrill Lynch ($200,000.00 each; Ex. 238E, F). Additionally, she
transferred $100,000.00 to her parents and paid $59,637.30 to purchase a 1992 Mercedes
automobile (Ex. 238E), which sheinitially registered in her name in August 1992. (Ex. 286)

Commencing laterin 1992, Moss set about establishing anumber of corporationsin
which she was the sole shareholder, in which she placed (at one time or another) much of the
money received from the Santa Fe settlement, and which she contended were intended to support
her and pay her living expenses and the like. (Ex. 35, pp. 59-60, 76) Moss asserted at trial that
these entities were set up “to preserve assets.” In September 1992, Moss incorporated Solutions,
Inc., (Ex. 375), and in July 1993 she set up a company known as Santa Barbara Mortgage
Company, Inc. (Ex. 374)

As the arbitration proceedings related to the clams for attorneys’ fees beganto progress,

2 According to the Court of Appeal, Moss filed a second malpractice action against the
attorneys, and she also filed another Superior Court and two federal court actionsto enjoin the
arbitration, all of which were either dismissed or became dormant. Ex. C0Q9, p. 4.
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Moss began to transfer many of her assets to these corporations. For example, in April 1993 (the
month the Los Angeles County Bar Association set the arbitration matter for hearing), Moss
transferred $285,333.00 in cash and securities from her personal account at Dean Witter to a
Dean Witter account that had been established for Solutions, Inc. (Ex. 238N, P) In May 1993,
Solutions apparently purchased a 1992 Toyota automobile (Ex. 289) and purchased a house at
1724 Ocean Drive in Oxnard, California, (Ex. 5A) which was subsequently valued at
$490,000.00 (“the Oxnard house”). On July 14, 1993, less than a month after notice of the
arbitrators award was mailed to Moss, Solutions, Inc., granted a deed of trust for $685,500.00 on
the Oxnard house to Santa Barbara M ortgage Company, Inc., even though Santa Barbara
Mortgage Company had not yet been incorporated. M. Margaret Bryant, a name frequently used
by the Debtor, was named as the trustee on the deed of trust.® (Ex. 35, attached exhibit 9)
Similarly, in July 1993, title to the 1992 Mercedes was transferred to Solutions, Inc., with alien
noted to “M. Margaret Bryant TR, Bryant Family Trust.” (Ex. 287) In July and August 1993, the
assets in the Solutions, Inc., account at Dean Witter were transferred to a similar account &
Prudential Securities. (Ex. 238S, T)

On September 28, 1993, Burton & Norris and Gronemeier & Barker recorded an abstract
of their Superior Court judgment in the Ventura County recorder’ s officeand notice of that filing
was mailed to Moss (Ex. 7A), and on October 7, 1993, the attorneys caused Moss to be
personally served with an order to gppear for ajudgment debtor examination. Thefol lowing day,
October 8, 1993, Moss, acting pro se, filed avoluntary Chapter 7 bankruptcy petition in the
Bankruptcy Court for the Central District of California, in which shelisted assets of only
$3,100.00 and liabilities of $1,514,109.45. (Ex. 8A) Lessthan aweek later, on October 14,
1993, Moss, using the name of M. Margaret Bryant, opened a new investment account for Santa

? Found among the papers in the Debtor’ s possession or control after her apprehension by
the Federal Bureau of Investigation in February 1999 were two forged marriage certificates
purporting to show that a Marilyn Margaret Mossmarried a Lavrence David Bryant on August
21, 1993, in the Lake Tahoe Wedding Chapel in Stateline, Nevada, and that an Anne Margaret
Whitman married a Thomas James Bryant on that same date in the same place. Both
“certificates’ have the same seria or identification numbers and bear false recording information.
(Exs. 181A, 140B-1, 236) Moss used the names “M. Margaret Whitman” and “Margaret
Whitman Bryant” on numerous documents admitted in evidence.
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Barbara Mortgage Company a Prudential Securities with an initial transfer of $208,000.00. A
notarized statement accompanying the account application and signed “M. Margaret Bryant”
stated that she was the sole owner of Santa Barbara Mortgage Company, Inc. (Ex. 249A)

Also in October 1993, and shortly after she had filed bankruptcy in California, Moss
established another corporation, National Supply Corporation, in Nevada. Mosstestifiedina§
343 examination in her California bankruptcy proceedings that the sole purpose of National
Supply Corporation was to |oan money to Santa Barbara M ortgage Company so that Santa
Barbara Mortgage Company could loan that money to Solutions, Inc., so that Solutions, Inc.,
could buy “more depressed properties.” All of the money which National Supply Corporation
had was obtained from Moss's proceeds of the Santa Fesettlement. (Ex. 35, pp. 77-80) Then, in
late October 1993, Marilyn Margaret Bryant, Solutions, Inc., and Santa Barbara M ortgage
Company signed financing statements that purported to give National Supply Corporation
blanket liens on all of their personal property; these financing statements were recorded in the
Secretary of State’ s office on October 29, 1993. (Exs. 281, 282, 283)

On November 19, 1993, while in bankruptcy, Moss obtained a California identification
card in the name of Marilyn Margaret Bryant. (Ex. 215A-1)

On December 7, 1993, now represented by counsel, Moss filed amended schedulesin her
California bankruptcy proceedings in which she disclosed that she was the owner of Solutions,
Inc., Santa Barbara M ortgage Company, Inc., and Naional Supply Corporation, and thet those
entities had assets of $1,040,000.00, $208,000.00, and $69,000.00, respectively. She also stated
that the Bryant Family Trust owned two automobil eswith ava ue of $58,000.00. (Ex. 10A) In
her § 343 examination in December 1993, M oss admitted that the persons (other than herself)
who had been listed as officers and directors of Solutions, Inc., and Santa Barbara M ortgage
Company did not know that they had been so listed; she stated that the corporaions had been set
up “to support me [Mosg] for the rest of my life.” (Ex. 35, p. 60) Inlate December 1993 and
early January 1994, the ownership registrations for the 1992 Mercedes and the 1992 Toyota that
had previously been purchased by Moss were transferred to Solutions, Inc., with liens indicated
in favor of Marilyn Margaret Bryant. (Exs. 288, 290) On January 12, 1994, Marilyn Margaret
Bryant paid $29,012.97 cash to a Reno, Nevada, car deder for the purchase of a 1994 Dodge van,



which was subsequently titled in Nevadain the name of Marilyn M. Bryant. (Exs. 293, 160)
Moss admitted in testimony before this Court that she did not have Bankruptcy Court permission
to purchase the Dodge van; she ingsted that it was purchased “in the regular course of business’
and therefore the Court’ s permission was not required.

After unsuccessful attempts to dismiss her bankruptcy proceedings, Moss converted the
Chapter 7 case to a case under Chapter 11 on February 2, 1994. (Ex. 24B) Shortly before the
conversion to Chapter 11, on January 27, 1994, a Deed of Full Reconveyance was recorded with
respect to the Oxnard house. This deed was signed by M. Margaret Bryant as trustee for Santa
Barbara Mortgage Company, Inc., and released the lien held by Santa Barbara Mortgage
Company on the Oxnard house, which was originally for $685,500.00. At the sametime, ina
Corporation Grant Deed executed by Marilyn M. Bryant as president and secretary, Solutions,
Inc., conveyed the Oxnard house to Marilyn Bryant individually. This deed recited that
Solutions, Inc., was being dissolved, and that the conveyance“transfers the Corporation’ s interest
[in the personal residence] into the name of the transferee who owned the entire issued stock of
the Corporation...” (Exs. 12A, 13A) Moss testified before this Court that Solutions, Inc., was
dissolved on the advice of her attorney. Subsequently, on February 24, 1994, a second
corporation, Santa Barbara M ortgage Company, Inc., was dissolved. (Ex. 39) Later, on May 5,
1994, Marilyn Margaret Bryant granted a deed of trust in the Oxnard houseto “Katwalk Pacific
Mfg. Division, N. S. Corp.” (Ex. 15A) When she was arrested, Moss had in her possession
business cards showing Marilyn Bryant as owner of “National Supply Corp., Katwalk Pacific
Mfg. Div.” in Reno, Nevada. (Ex. 284) According to Neil J. Barker, oneof the partnersin
Gronemeier & Barker, this deed of trust was recorded without Bankruptcy Court permission, and
on May 16, 1994, Marilyn Moss Bryant recorded a Notice in the Ventura County recorde’s
office stating that the deed of trust was “suspended” until and unless Bankruptcy Court approval
was obtained for any borrowing by the Chapter 11 Debtor-in-Possession. (Ex. 16A)

While still in Chapter 11, Moss established yet another corporation, Transpacific
Conservancy, Inc., on August 8, 1994. (Ex. 155A) The Debtor acknowledged before this Court
that Transpacific Conservancy, Inc., was set up without the California Bankruptcy Court’s

approval, but asserted that it was set up “in the ordinary course of business’ and “the Judge was



aware of it.” Moss testified that the United States Trustee was not aware of the establishment of
the corporation in Chapter 11, and that there was no reason for the Trustee to know of it because
it was simply an “investment vehicle.” Moss furthe testified that the purpose for Transpacific
Conservancy, Inc., was “to preserve the assets of the bankruptcy estate” and that it was st up in
Nevada because Nevada did not have a state income tax. She testified that her attorney advised
her to move all assets from the California corporations to Transpacific Conservancy, Inc., so that
the earnings would be free of state income tax. An Application for Employer Identification
Number signed by Marilyn Bryant on July 28, 1994, disclosed that the trade name for the
corporation was“T. N. Ayrb Inv. Co.”* (Exs. 155A, 156) Incidentally, aimost two years later,
on May 26, 1996, Marilyn Bryant conveyed the Oxnard houseto T. N. Ayrb Inv. Co. (Ex. 22B)
In October 1994, an investment account was opened for Transpacific Conservancy, Inc.,
at Charles Schwab in San Francisco, with an opening deposit of $5,000.00; within a matter of
months, the account exceeded $50,000.00. (Ex. 232) An account was also established for
Transpacific Conservancy, Inc, at A. G. Edwards & Sons, Inc., in Reno, Nevada; on October 31,
1994, the account contained assets worth $37,782.61. (Ex. 170) By February 28, 1995, the
account had a portfolio value of $75,261.66. (Ex. 171) In December 1994, Marilyn Bryant, with
an address in Reno, Nevada, registered the fictitious name of “TCI Industries’” with the Nevada
Secretary of State (Ex. 220A); apparently, this was an abbreviation for Trangacific
Conservancy, Inc. At the end of March 1995, Transpacific Conservancy, Inc., had an account at
Quick & Reilly, astock brokerage firmin Las Vegas, Nevada, with avalue of $75,386.00; the
monthly statement was addressed to Marilyn Bryant in Las Vegas. (Ex. 162) In April 1995,
Marilyn Moss Bryant had an investment account at Alliance Fund/U. S. Clearing Corp. in Las
Vegas inwhich there were securities with an gpparent val ue of approximatdy $25,000.00 (Ex.
188A); however, before the end o the month, all assas had been transferred out of the account.
(Ex. 188B) Alsoin April 1995, Transpacific Conservancy, Inc., had an account at Smith Barney
in Las Vegas with a portfolio vdue of $37,998.99. (Ex. 168) By May 26, 1995, the balance in
the Transpacific Conservancy, Inc., account at A. G. Edwards had been reduced to $2,787.13,

* The name Bryant spelled backwards is tnayrB, and apparently is the source for the trade
nameof “T. N. Ayrb Inv. Co.”



whereas the value of the Quick & Reilly account had jumped to $84,011.70. (Exs. 174, 165)
The addresses onmost of these acoounts was the same 3151 North Rainbow, #247, Las Vegas,
Nevada.

While these events were transpiring, Moss remained under the jurisdiction of the
Bankruptcy Court for the Central District of California, and Moss was pursuing her appeal of the
judgment of the Superior Court affirming the lawyers' arbitration award against her. However,
on June 27, 1995, the California Court of Appeal filed its first opinion upholding the arbitration
award but holding that the Superior Court had improperly awarded the attorneys $96,318.90 in
attorneys’ fees and expenses. (Ex. C009) On Septamber 27, 1995, the Court of Appeal issued its
Remittitur Notice stating that the Court’ s order was final and directing the remittitur of the
disallowed attorneys fees and expenses. (Ex. C010) On April 25, 1996, Moss sent a letter to the
Bankruptcy Judge, the U. S. Trustee, and an attorney for the creditor law firms and advised them
that she had investments with avalue of approximately $425,000.00. Moss listed eight different
funds or investments by name and approximate value, but did not disclosewhere those
investments were held or that they were not held in her name. (Ex. 19) Moss maintained in that
letter, as she has throughout these proceedings, that all of her investments were legdly exempt
because they were traceable to her “ personal injury” judgment in the Santa Fe litigation.

In the course of her California bankruptcy proceedings, Moss challenged the proof of
claim filed by Burton & Norris and Gronemeier & Barker for their attorneys' fees as avarded by
the arbitration panel and as confirmed by the Superior Court and the Court of Appeal. The
Bankruptcy Court, in a 13-page opinion filed on May 10, 1996, ruled that all issues concerning
the claim had been fully litigated in the state courts and that those decisions were find and
entitled to res judicata effect; accordingly, the Bankruptcy Court allowed the a@torneys daim,
which is the same claim being asserted in these proceedings. Likewise the Bankruptcy Court
sustained the attorneys’ objectionsto Moss's claims that the proceeds of her Santa Fe settlement
were legally exempt. (Ex. 20A)

Then, after almast three years in bankruptcy, the California Bankruptcy Court abruptly
dismissed Moss's Chapter 11 proceedings on May 28, 1996. (Ex. 23A) On that same day,
Marilyn Bryant transferred the Oxnard houseto T. N. Ayrb Inv. Co. (Ex. 22B)



On June 12, 1996, a 1996 Winnebago waspurchased for $64,768.00 from adedler in
Carson City, Nevada, in the name of Transpacific Conservancy, Inc. (Ex. 270A) Insurance cards
found in Moss s possess on wereissued ef fective June 11, 1996, in the names of both Marilyn
Bryant and Transpacific Conservancy, Inc., by State Farm Mutual Automobile Insurance
Company through the same agent. (Exs. 270B, G) On September 6, 1996, just three months
later, the Winnebago was titled in Arizonato the “M. Margaret Whitman Bryant Trust, Margaret
Whitman Bryant, TR.” (Ex. 357) On July 2, 1996, Marilyn Margaret Bryant or TCI Industries
purchased 21996 Toyotain Reno, Nevada, and the vehiclewas insured in the name of M arilyn
Bryant d/b/a TCI Industries. (Exs. 212A-1, B-1) On September 25, 1996, the 1996 Toyota was
titled in Arizonato the “M. Margaret Whitman Bryant Trust, M. Margare Whitman Bryant, TR.”
(Ex. 359)

Soon after the Chapter 11 bankruptcy was dismissed in May 1996, Burton & Norris and
Gronemeier & Barker renewed their efforts to satisfy their judgment against Moss. On October
22, 1996, the attorneys obtained an Order directing Moss to appear for a judgment debtor
examination on December 4, 1996. (Ex. 45) On October 25, 1996, the attorneysfiled a
fraudulent transfer action against Moss, “aso known as Marilyn Bryant, Marilyn Margaret
Bryant, and Marilyn Moss Bryant,” and against “T. N. Ayrb Inv. Co., an entity of unknown
nature...” (Ex. 26A) Moss unsuccessfully attempted to remove this action to federal court; an
Order remanding the case to state court was entered on December 19, 1996. (Ex. 28) On
November 20, 1996, the attorneys obtained a second Order for ajudgment debtor examination
because M oss had successfully obtained an order quashing the Order issued on October 22. (Ex.
46) The judgment debtor examinationwas scheduled for January 6, 1997, but Moss failed to
appear, after an unsuccessful attempt to have the case removed to federal court. (Ex. 50) Moss
also failed to appear for a rescheduled examination on January 23, 1997, and was found in
contempt of court. (Ex. 51)

Also in December 1996, the California Court of Appeal, for the second time, affirmed the
trial court judgment awarding attorneys’ fees to Burton & Norris and Gronemeier & Barker. (EX.
29)

During January 1997, the four vehicles owned in the name of Marilyn Bryant were
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insured in that name in Nevada. (Exs. 203C, 367C, 111C, 366D) On January 8, 1997, a Nevada
driver’slicensewas issued to Marilyn Margaret Bryant, with the same birthdate as Marilyn Moss
(namely, February 25, 1947), and a photograph that appearsto be Moss's. (Ex. 140G-1) Then,
on March 27, 1997, an Arizonadriver' s license was issued to Margaret Whitman Bryant, with
the same birthdate of February 25, 1947, and a photograph that appears to be Moss's, though the
hair color has changed from blonde to dark brown. (Ex. 96A-1)

In February 1997, Moss asked the U. S. District Court that had heard the Santa Felawsuit
to reopen that case (nearly five years after the settlement and dismissal of the case) for the
purpose of taking up the attorneys’ feeissues. The District Court refused to re-open the case,
holding that to do so would amount to an improper collateral attack on the state court judgment
against Moss. (Ex. 30)

On April 18, 1997, the Anne Margaret Whitman Bryant Charitable Trust was purportedy
established by a person using that same name, Anne Margaret Whitman Bryant. The original
copy of adocument entitled “Declaration of Trust” was found among Moss' s possessions when
she was arrested by the FBI in February 1999. (Ex. 208A) Anne Margaret Whitman Bryant is
named as both the Trustor and Trustee of the Trust; however, the “Declaration of Trust” does not
name any beneficiary. Nor doesit include Schedule A, aliging of the property purportedly
transferred to the Trust, though reference is made to such aschedule. The Debtor did not at any
time in these proceedings produce any other documentation rdating to this Trust, despite the fact
that she claims all of her property was transferred to the Trust and is therefore not included in her
bankruptcy estate. At trial, Mosstestified that the Trust was established for estate planning
purposes, that the property in the Trust would be used for her benefit during her lifetime, and that
upon her death the Trust assets would be used to care for abused animals. However, none of
these provisions was included in the Trust instrument.

The waters surrounding the purported Trust are further muddied by a second “ Declaration
of Trust” produced at trial by the Trustee. A copy (not the original) of this second Trust
document was also found in Moss's possession. This second Trust isin the name of M. Margaret
Whitman Bryant and bears a deate of May 18, 1997, instead of April 18, 1997, the dae on the first

Trust document. In all other respects, the documents are the same. Both purport to be notarized
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by the same notary public in Coconino County, Arizona. (Ex. 108) At trial, Moss testified that
the Trust had been sa up in 1996, and she was not ableto explain the May 18, 1997, date on EX.
108. Moss did not offer any other evidence to prove that any trust was established in 1996.

At her 8§ 341 meeting of creditors on July 5, 2000, Moss testified that the Trust document
dated May 18, 1997, was incomplete, but that she did not know where the remainder of the
document was. She acknowledged that she had signed the document, and that the purpose of the
Trust was to care for her during her lifetime. (Ex. 355, pp. 24-28) In May 1997, the Internal
Revenue Service issued an employer identification number for the M. Margaret Whitman Bryant
Trust. (Ex. 219K)

At various timesin mid-1997, Moss insured her various vehicles in either Nevada or
Arizonain the names of Margaret Bryant, Marilyn Bryant, and the M. Margaret Whitman Bryant
Trust. (Exs. 368A, 368B, 365, 366C, 139B)

Then, in September 1997, Moss opened an account at Citizens Bank of Tulsain Tulsa,
Oklahoma, in the name of the M. Margaret Whitman Bryant Trust. (Ex. 153A) In October 1997,
she transferred a City of Industry (California) bond with a face value of $20,000.00 from
Transpacific Conservancy, Inc., to M. Margaret Whitman Bryant. (Exs. 302A-D) Alsoin
October 1997, Moss (acting in the name of Marilyn Bryant) moved by common carrier a
substantial amount of household goods from Gardnerville, Nevada, to Tulsa. (Exs. 277C, D)

Inthefirst hdf of 1998, Moss regstered her 1992 Mercedes and the 1996 Winnebago in
Arizonain the name of the M. Margaret Whitman Bryant Trust. (Exs. 91A-1, 252A)

After Burton & Norrisand Gronemeier & Barker had recorded alis pendens and had
obtained a judgment against Moss in the fraudulent transfer action, the entity known as T. N.
Ayrb Inv. Co., by deed dated April 9, 1997, transferred the Oxnard houseto a Catherine L.
Whitham of Scottsdale, Arizona. (Ex. 43) Inearly June 1998, thelaw firms, unaware of the
supposed transfer to Whitham, obtained awrit of execution on the property and completed the
steps necessary to levy on the property toward the end of June 1998. However, on July 1, 1998,
an unverified claim was filed on behalf of Whitham in which Whitham claimed to own the
property and to have a claim superior to al others with respect to the property. (Ex. 52) Thelaw
firms challenged this third-party claim and on August 10, 1998, a commissioner of the Superior
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Court in Los Angeles ruled that the Whitham claim was invalid and held that the sheriff was not
prevented from executing the writ of execution on the property. (Ex. 59) Interestingly, the
attorneys were unable to locate the Scottsdale lawyers who supposedly prepared the pleadings on
behalf of Whitham, and Whitham never appeared for any hearings. It islikely that Whitham was
a nonexistent person created by Moss.

Meanwhile, on August 6, 1998, Moss filed her Chapter 7 bankruptcy peition in this
Court, listing less than $2,500.00 in assets and more than $900,000.00 in liabilities. (Ex. 53) The
Debtor did not list as an asset the acoount at Citizens Bark of Tulsain the name of the M.
Margaret Whitman Bryant Trust, although the account had a value of nearly $40,000.00. (Ex.
219A) Infact, Moss did not disclose the existence of any trust and did not disclose that she
might have a bereficial intereq in any trust.

On August 27, 1998, Moss filed an Application asking the Court to continue the § 341
meeting for 30 days and asking that accommodations be made for her on the grounds that she
was disabled as aresult of multiple sderosis. Moss declared in an affidavit that she had lost
control of her bowels and bladder and that her vocal cords “are useless and | have dfficulty
speaking.” She asked that she be allowed to respond to any questions by the Trustee in writing.
This application was accompanied by a purported affidavit of a“Dr. Joseph Lindsay,” who,
among other things, stated that “it is physically impossible for Ms. Moss to travd or
communicate by speaking.” (Ex. 57A) Shortly thereafter, Gronemeier & Barker and Burton &
Norrisfiled amotion for relief from the automatic stay, seeking leave to execute on the Oxnard
house in California, (Ex. 60) and an expedited hearing was set for September 8, 1998. (Ex. 61)
However, the attorneys were unable to locate M oss and the hearing was then continued to
September 29, 1998. On September 28, 1998, Moss filed an objection to the request for relief
from the stay, alleging that she had not received adequate notice, and further requesting that the
Court grant her a discharge because “[t]hisis a very simple case where there are only two
creditors and both debts are dischargeable. Debtor prays this Court will discharge the debt so
that this matter can expeditiously conclude.” (Court file, Document 12)
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At the hearing on September 29, 1998, the Court® granted the Californialaw firms relief
from the automatic stay and denied the Debtor’ s request for a discharge of her debts. In fact, not
only did the Caurt deny the Debtor’ s request for a discharge, on October 16, 1998, the Court,
acting sua sponte, entered an Orde indefinitely extending the timefor filing complantsto
determine dischargeability of debts pursuant to 8 523, complaints objecting to the Debtor’s
discharge pursuant to § 727, and motions to dismiss pursuant to § 707(b).°

Then, on November 3, 1998, the Court, stating that it “remains troubled by the status of
this pending Chapter 7 proceeding,” entered an Order directing the Debtor to provide certain
information to the Court and the Trustee, including the Debtor’ s actual residence address and
how long she had lived there, all names and aliases used by the Debtor in the last 10 years, a
comprehensive description of the Debtor’ s alleged medical disability, and theaddress and
telephone number of the “Dr. Joseph Lindsay” who had executed the declaration filed on August
27, 1998, conceming Moss s medical problems and disabilities. The Debtor never responded to
this Order. However, on November 23, 1998, an even more startling document was filed with
the Court. This document was titled “Notification of Death of Debtor Marilyn Moss’ and was
purportedly signed by a “Jonathan Lindstrom,” who stated that he was the administrator of the
Last Will and Testament of Marilyn Moss, that M oss had been rushed to a hospital on November
15, 1998, with “an extreme migrane headache,” that Moss died in the emergency room of a brain
aneurysm, and that the few assets |eft in the estate “must be used to pay for Marilyn Moss (sic)
coffin and tombstone.” (Doc. No. 18)

Interestingly, on February 5, 1999, the purportedly deceased M oss opened an account
with Prudential Securities, Inc., in Tulsa, Oklahoma, under the name of M. Margaret Whitman
Bryant, (Exs. 141A and 141B) and deposited 20,000 “City of Industry” securities. (Exh. 183) On

®> The Honorable Karen M. See was handling the case until January 31, 1999, when her
resignation as abankruptcy judge took effect.

® In entering this Order, the Court stated that it was “troubled by irregularities contained
in the bankruptcy schedules and pleadings filed” in the case and noted that the Debtor had not
appeared before the Trustee and creditors for examination. (Doc. No. 13)
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February 16, 1999, Moss purchased 20,742 Prudential Moneymart Assets Fund at $1.00.” (EXx.
142)

Some time thereafter, Moss was charged with bankruptcy crimes in two indictments
issuing out of the District Court, on charges relating to the two “pleadings’ filed in this Court,
and in late February 1999, Moss was arrested and taken into custody.

In October 1998, at about the time the Californialaw firms were seeking rdief from the
automatic stay in these proceedings, the attorneys learned that numerous forged documents had
been filed in the various California lawsuits that were designed to terminate those proceedings.
On October 27, 1998, Barker, the lead attorney in the California lavsuits, learned that a
document bearing his forged signature had beenfiled on October 2, 1998, dismissingwith
prejudice the adion that had been brought in Ventura County to enable the law firms to execute
on the Oxnard house (Ex. 67) Upon invegigation, Barker learned that documents bearing his
forged signature had also been filed in the fraudulent conveyance and legd malpractice lavsuits
in the California courts, one of which purported to be a satisfaction of the law firms' judgment
against Moss. (Ex. 263) The California courts granted Barker’ s requests to strike or set aside the
forged pleadings and restored the cases to their dockets for further proceedings.

Subsequently, Barker learned that the Oxnard house had been damaged by afire on
November 16, 1998. Barker testified, without objection, that he had learned from fire
investigators that the fire was considered to be arson and that Moss had been seen in thevicinity
of the house shortly before the fire occurred. On aoss examination by Moss, Barker testified
that he personally believed that Moss had set the fire. Moss denied having done so. In any
event, Barker stated that the damages to the house, which had been valued at $490,000.00, were
approximately $150,000.00 to $200,000.00 (this included damage caused by someone putting
sand in the plumbing). Eventually, in May 2000, the sheiff soldthe houseat a sheriff’s sale (Ex.
376); Barker’slaw firm purchased the property for $300,000.00 and credited that amount to the
judgment owed by Moss.

At trial, Moss acknowledged that personal belongings, household goods, and some office

" Needless to say, these transactions took place without the permission or knowledge of
the Bankruptcy Court.
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equipment, among other things, are stored in rented storage units in Oklahoma, Arizona, and
New Mexico. She a0 acknowledged that the Mercedes automobile and the Dodge van are in
storage unitsin New Mexico. Exhibits offered in evidence by the Trustee showed that two of the
units, at least, were rented in late 1998 in the name of “Bryant” or “Marge Bryant.” (EXxs. 74A,
217A)

Through much of these bankruptcy proceedings, Moss has asserted that she was, at the
time of filing the bankruptcy petition, aresident of Arizona. However, Moss never testified as to
any residence she maintained in Arizona and never adduced any documentary evidencethat
might establish that she was aresident of Arizona. Exhibits offered in evidence by the Trustee
show that, both before and after the bankruptcy petition was filed on August 6, 1998, Moss
(using various diases) licensed and insured her vehiclesin Arizona When Moss was arrested in
early 1999, the FBI found in her possession two driver’s licenses, one issued by the State of
Nevada on January 8, 1997, (it appears) in the name of Marilyn Margaret Bryant, and the other
issued by the State of Arizona on March 27, 1997, in the name of Margaret Whitman Bryant.
(Exs. 104G-1, 229A)® These facts, standing alone and without any corroboration whatsoever
from the Debtor, do not convince the Court that Moss was aresident of Arizona, either when she
filed her bankruptcy petitionor at any other time. Thereismuch more ample evidence that Moss
was aresident & various times of Cdiforniaand Nevada, and the overwhelming impresson is
that she was living a nomadic existence — presumably in her Winnebago — in the last year or two

prior to the bankruptcy filing in Missouri.

8 Both licenses appear to be authentic; when held at a certain angle, the state seds can be
seen on each license. The birthdate on each license is shown as February 25, 1947, Moss' s
acknowledged birthdate. However, the photographs on the licensee arequite different, as are the
noted physical descriptions. On the Nevadalicense, “Bryant” is described as 5'9" tall, with
blonde hair and green eyes, and weighing 120 pounds. In the photograph, the licenseeis very
blonde and iswearing glasses. Onthe Arizonalicense, “Bryant” is described as 5'9" tall,
weighing 140 pounds, with brown har and blue eyes. In the photograph, the licensee appearsto
have brown hair and is not wearing glasses. Despite these differences, the Court believes that the
person whose photographs appear on the licenses are one and the same person, and that that
person is the Debtor, Marilyn Moss. Over the course of these bankruptcy proceedings, Moss has
appeared before the Court with blonde hair, brown hair, and black hair.
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DISCUSSION
I

Before the Court embarks on its discussion of the issues presented in the Trustee's
Complaint, we address the evidentiary objections raised by Moss at trial.

Because of the large number of evidentiary exhibits (over 350) produced at trial by the
Trustee, the Court took the step of allowing the Trustee to make an expedited offer of evidence
on the first day of thetrial, and then allowed the Debtor to submit awritten list of her objections
on the second day of trial (November 16, 2000). The Debtor represented that she had no
objections to this procedure.

Pursuant to the agreed procedure, the Debtor submitted her list of “Evidentiary
Objections at Trid” which contained a number of spedfic objections and two “ blanket”
objections, one on the basis of hearsay and one on the basis that all of the exhibits seized by the
FBI were seized illegally and were therefore inadmissable. The Court has reviewed both the
Debtor’s specific and blanket objections, and for the following reasons, we determine that all of
the exhibits offered by the Trugee (with the exception of those already excluded) are admissible
over the Debtor’s objections.

The objections raised by the Debtor were numerous. To summarize, her objections were
based on relevancy (Fep. R. Evip. 401), authenticity (Fep. R. Evip. 901), lack of personal
knowledge (FeD. R. EviD. 602), prejudice / cumulativeness (Fep. R. Evip. 403), and most
frequently, hearsay (FED. R. EviD. 801). Because of the sheer number of exhibits produced by
the Trustee, it isimpractical to address each exhibit and each objection individually here.
However, the evidence can be categorized by source and substance in a way that allows us to
determine the admissibility of each exhibit.

By source, the evidence consisted of (1) persond property and documents seized by the
FBI from the Debtor’ s person at the time of her arrest and from a Winnebago allegedly owned by
the Debtor, (2) personal property and documents recovered by the Trustee from storageunits
rented by the Debtor, and (3) original or certified documents obtained by the Trustee from
various sources (e.g., California Barkruptcy Court documents, investment account statements

accompanied by affidavits from said statements' custodians, etc.). By substance, the exhibits fall
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into two broad categories: (1) certified or orignal documents pertaining to the Debtor’ s identity
(i.e., her aliases), property or financial affairs and (2) other documents pertaining to the Debtor’s
identity, property or financial affairs.

First we make some initial, overarching determinations.

(1) The Court finds that all of the exhihits offered by the Trustee and not previously
excluded, are rdevant and not prgudicial or cumulaive. Evidence may be excluded if its
probative worth is “substantially outweighed” by one or more of the countervailing factors listed
in Rule 403, which include unfair prejudice and the needless presentation of cumulative
evidence. Fep. R. EviD. 403; Wright & Graham, FEDERAL PRACTICE AND PROCEDURE:
EviDENCE § 5214 (1978). TheCourt does not believe that any of the evidence was unfairly
prejudicial —thefact that evidence incriminates adefendant does not in and of itself meke it
prejudicial — and despite the numerosity and occasional overlap of some of the exhibits, the
Court believes that their presentation was not needless or cumulative

(2) The Court finds that all of the documents which are certified copies of official
documents (such as court documents or original certificates of title for automobiles), or
accompanied by an authenticating affidavit areadmissible. Fep. R. Evip. 902.

(3) The Court finds that the Debtor’ s contention that the exhibits seized by the FBI are
inadmissable on the basis that their seizure was alegedly illegal iswithout merit. At the present
time, the District Court’s ruling that the seizure was legal stands. The fact that the Debtor has
appealed the District Court’ sruling isirrelevant; in the absence of a stay pending appeal or a
reversal by a higher court, we will follow thefinal order of the District Court.

Having made these findings, our only task now is to discuss the Court’s basis for
admitting the remaini ng documentary exhibits which are not self-authenticating.

The Debtor objeds to the “remaining” exhibits on the basis that they are hearsay, and if
those exhibits had been offered for the truth of their contents, she would be correct, inasmuch as
they are out of court statements. Fep. R. EviD. 801. Thefact is, however, that they were not
offered for thetruth of their contents, but rather for the inference created by virtue of their
discovery in the direct or constructive possession of the Debtor. Evidence offered for this
purpose is admissible as non-hearsay. See United States v. Singer, 687 F.2d 1135, 1147 (8" Cir.
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1982); United Satesv. Prix, 672 F.2d 1077, 1083-84 (2™ Cir. 1082); United States v.
Lieberman, 637 F.2d 95, 101 (2™ Cir. 1980).

Asto the kind of inferences that can be drawn from documents without using them for the
truth of their contents, the Prix case is particularly instructive. United Statesv. Prix, 672 F.2d
1077, 1083-84 (2™ Cir. 1082). In Prix, the Court admitted as non-hearsay car sales recepts with
the defendant’ s name on them. Explaining the basis for the court’s admission of the sales dlips
and the inferences drawn therefrom, the court stated:

[T]he sales slips were not admitted to prove that Hutchison [the defendant] bought

the vans. They were admitted to prove that someone using Hutchison's name bought

thevans, from whichthejury couldinfer that the person using Hutchison'snamewas

Hutchison himself. Admission for this purpose is permissible so long as other

evidence connected Hutchison with the person using hisname. Such evidenceisin

therecord. Hutchisonlived at 302 London Road, the address at which Bennett [aco-

defendant] registered the BILL MATHER [aboat used for trafficking marijuana) and

at which Bennett lived. Bennett provided the cash for the vans bought at [the car

dedlership].
Id. at 1083. Seealso, Snger, 687 F.2d at 1147.°

The reasoning applied in Hutchinson is directly applicable to the evidence & issue here —
the exhibits offered by the Trustee all demonstrate, in some manner, Moss's connection with the
various property (or entity in possession thereof) that the Trustee is seeking to have declared
property of and brought back into the bankruptcy estate. And, the exhibits do this not by
individually standing for the truth of assertion represented therein, but by the cumulative
implication of the exhibits being found together and in Moss's possession. For example, Exhibit

15A shows a deed o trust in the Oxnard house from Marilyn Margaret Bryant to “Kawalk

° In Snger, in order to establish whether a defendant lived at a certain address, the court
admitted into evidence an envelope found at that address on which was written the defendant’ s
name and address. The court reasoned:

If this letter were submitted to assert the implied truth of its written contents-that

Carlos Almaden [the defendant] lived at 600 Wilshire-it would be hearsay and

inadmissible. It is, however, admissible nonhearsay because its purposeisto imply

from the landlord's behavior-his mailing a letter to "Carlos Almaden,” 600

Wilshire-that "Almaden” lived there. In addition, it isimportant that the letter was

found in the residence at 600 Wilshire.
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Pacific Mfg. Division, N.S. Corp.” When Moss was arrested she had in her possession business
cards showing Marilyn Bryant as owner of “National Supply Corp., Katwalk Pacific Mfg. Div.”
(Exh. 284). Examined individually and taken strictly for the truth of the statements asserted
therein, these exhibits might very well be hearsay. However, when examined in light of the fact
that they were found in Moss' s possession and in conjuncti on with the (self-aut henticati ng)
Arizonaand Nevadadrivers licenses showing M oss’s picture and i ssued in the name of M arilyn
Margaret Bryant and Margaret Whitman Bryant, those exhibits sufficiently support theinference
that Moss conveyed the Oxnard houseto Katwalk which was also owned by her —afact which is
relevant to the issues presented here, i.e., that Moss was attempting to transfer property with the
intent to hinder or delay her creditors.

Therefore, for the reasons stated above, the Court overrules the Debtor’ s hearsay
objections on the basis that the documents are admissible non-hearsay. We further note,
however, that to the extent that the inferential value of an exhibit isinsufficient to removeit from
the penumbra of hearsay, the Court believes that the residual exception to the hearsay rule
supportsits admission into evidence. Fep. R. Evip. 807.

Rule 807 providesinrelevant part:

A statement not specifically covered by Rule 803 or 804 but having equivalent
circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if
the court determinesthat (A) the statement is offered as evidence of amaterial fact;
(B) the statement is more probativeon the point for which it isoffered than any other
evidence which the proponent can procure through reasonable efforts; and (C) the
genera purposes of these rules and the interests of justice will best be served by
admission of the statement into evidence. However, astatement may not be admitted
under this exception unless the proponent of it makes known to the adverse party
sufficiently in advance of thetrial or hearingto provide the adverse party with afair
opportunity to prepareto meet it, the proponent'sintention to offer the statement and
the particulars o it, including the name and address of the declarant.

Fep.R.Evip. 807. Therequirementsof Rule 807 arefour-fold'® and the evidencein question meets

10 See Wright & Miller, FEDERAL PRACTICE AND PROCEDURE § 7095 (2000). Thestatute
actually statesfive requirements, the fifth being the requirement that the general purposes of the
rules and the interest of justice be best served by admission of the statement into evidence.
However, that element “is largely arestatement of Rule 102 and as such is of little practical
importance in determining admissibility.” Id.

20



all of those requirements.
1. The evidence must be of “equivalent trustworthiness.”

“In assessing the qualitative degree of trustworthiness of a particular statement, courts
should inquire into the reliability of and necessity for the statement.” United States v. Earles,
113 F.3d 796, 799 (8" Cir. 1997) (quoting United Statesv. Carlson, 547 F.2d 1346, 1354 (8" Cir.
1976)). Thereliability of the evidence in this case is established by the fact that the evidence was
(@) documents; (b) which were found in Moss' s possession (in her storage units, cars, and on her
person) and perhaps most importantly, (¢) were made at atime and under circumstances that
suggest a greater degree of rdiability than Moss' s subsequent in-court statements and conduct
regarding he financial affairs.

2. The evidence must be necessary, in that it must be more probative on the point for which
it is offered than any other evidence the proponent may reasonably procure.'*

We find that the allegedly hearsay documents produced by the Trustee were necessary
under the terms of Rule 807 becausethey speak to facts and events which, as we determined in
the Memorandum Opinion and Order entered contemporaneously herewith in Adversary
Proceeding No. 00-4058, M oss has been trying to conced since the inception of this bankruptcy
case; for most of the transactions at issue, those documents are the only evidence available.

3. The evidence edablishes a material fact.

This requirement is met for each exhibit inasmuch as the documents show, inter alia,
Moss's ownership, dominion and transfer of specific property, Moss's use of various aliases, and
Moss's control over various corporations (which as we discuss below were set up to perpetrate a
fraud). Thesefacts are material and central to the issues presented in the instant Adversary
Proceeding.

4, The proponent of the evidence must provide the adverse party sufficient notice that the
proponent intends to offer said evidence.

The Court finds that the adverse party, Moss, had more than adequate notice of the
Trustee' sintent to offer the evidence she labeled as hearsay. First, Moss knew about the mgjority

1 See Wright & Miller, FEDERAL PRACTICE AND PROCEDURE § 7095 (2000).
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of the evidence offered because most of it had already been offered at previous hearings, namely
the hearing held by the Court on May 15, 2000, on the Trustee’ Motion to Amend the Petition
Nunc Pro Tunc to Include All Names Used by Debtor Within Six Y ears Before the Filing of the
Petition Herein. (Case No. 98-43272, Doc. No. 59) Moss was also given specific notice of the
Trustee’ sintent to offer the evidence in question on November 14, 2000, when the Trustee
provided Moss and the Court with his Amended Exhibit Index. Moss was then given an
additional opportunity to prepare any objections she might have to the Trustee' s exhibits when
the Court gave her time between the first and second day of trial on the evening of November 15,
2000, to prepare awritten list of her specific objections. If Moss had any objections to the
insufficiency of notice, she should have raised them at that time; however, the record reflects that
she was satisfied with the opportunity given to her to submit written objections to the Trustee’s
evidence on November 16, 2000, and she did, in fact, suomit a multi-pagelist of specific
objections to the Trustee’ s exhibits.

Thus, based on the above analysis, the evidence offered by the trustee to which the Debtor
objected as hearsay is admissible for itsinferential value on the basis that it was non-hearsay or,
to the extent that it may have been offered to prove the truth of the mater asserted, itis
admissible under Federal Rule of Evidence 807, the residual exception to the hearsay rule.

Therefore, for the reasons stated above, the Debtor’ s evidentiary objections will be
overruled and all of the exhibits offered by the Trustee and not previously excluded will be
admitted.

I

Although the foregoing evidentiary rulingis necessary for our findings of fact and
conclusions of law in our analysis of Counts|, II, 1,V and VIII of the Trustee’s Complaint, the
Court finds that based on the statements made by Moss at trial and in her pleadings, most natably
in her amended Bankruptcy Schedules, filed on June 28, 2000, the Trustee is entitled to judgment
as amatter of law on Counts IV, VI, and VII -- the Counts that request declaratory judgments that
the property listed therein is property of theestate.

Moss stated in her Amended Bankruptcy Schedules and testified at trial that all of the
property the Trustee now seeks is not property of the estate because, she purports, it is owned by
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the M. Margaret Whitman Bryant Charitable Trust and is exempt pursuant to (depending on the
item) either California Code of Civil Procedure § 704.140 and 28 U.S.C. 81738, or certain
Arizona exemption laws (ARiz. Rev. STAT. 33-1101, et seq.).

Aside from being inherently flawed and legally inconsistent — (1) if the Trust, not Moss,
owns the property, then she cannot daim it as exempt on he bankruptcy schedul es because
debtors are only allowed to claim an exemption in property in which they have an interest;*? and
(2) even if Moss were entitled to claim an exemption under a state law other than Missouri
(which sheis not), under no circumstances would she be entitled to claim exemptions under the
laws of two different states— Moss' s argument fails, as a matter of law, because we havealready
determined (in our Memorandum Opinion and Order entered contemporaneously herewith in the
main bankruptcy case) that Moss is not entitled to claim the exemptions listed on Schedule C.
And more importantly, Moss' s argument fails because she has failed to establish the vdidity of
the M. Margaret Whitman Bryant Charitable Trust (“ Trust”).

The party asserting the existence of atrust hasthe burden of proving the facts that create
thetrust. Prevostv. Gratz, 19 U.S. 481, 5 L.Ed. 311, 6 Wheat 481 (1821); In re Shank, 240 B.R.
216 (Bankr. D. Me 1999); Foster v. Friede, 37 Mo. 36 (Mo. 1865). The only documentary
evidence introduced to support the existence of atrust was an original trust document entitled
“Declaration of Trust of Anne Margaret Whitman Bryant,” dated April 18, 1997, and a copy of
another trust document which was identical to the original in all respects but the notary’s
signature,™ the date, which was noted as May 18, 1997, and the name of the Trust, which was
indicated as the M. Margaret Whitman Bryant Trust. (Exh. 108) Moss could not explain the
reason for or difference between these two “trusts,” and she claims that the M. Margaret
Whitman Bryant Trust was actually set up in 1996, but offered no evidence to support that claim.

Moss also contends that the trust document was incompl ete, but since she bears the burden of

2InreThorpe, 251 B.R. 723, 724 (Bankr. W.D. Mo. 2000).

3 The Court does not purport to be an expert in handwriting analysis, but an examination
of the two signatures strongly suggests that the May 18, 1997, trust document was signed by
someone other than the signer of the April 18, 1997, document. Since both documents bear the
same notary stamp, the only conclusion is that one of the notary signatures has been forged.
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establishing the trust, she also has the burden of providing the supposedly missing parts.
Therefore, in the absence of any other reliable evidence pertaining to the Trust, the Court will
determine the vdidity of the Trust based on the April 18, 1997, trust document.

The validity of atrust is determined by reference to the law of the state “ selected by the
settlor” in the instrument creating the purported trust. Mo. Rev. STAT. § 456.234. In this case,
the applicable law would be Arizona state law, inasmuch as that was where the instrument was
purportedly signed and notarized.** In order to establish the existence of avalid trust under
Arizonalaw, Moss must show that (1) the settlor was competent; (2) there is atrustee; and that
(3) the trust instrument indicates: (a) a clear and unequivocal intent to create atrust; (b) an
ascertainable trust res; and (c) sufficiently certan beneficiaries. Dossv. Kalas, 94 Ariz. 247,
251, 383 P.2d 169, 172 (Ariz. 1963).

Applying the above standard to the Anne Margaret Whitman Bryant Charitable Trust, the
Trust fails because Moss has failed to show that the Trust was settled with any ascertainable trust
res or that it has sufficiently certain beneficiaries: (1) The Trust indicates that the Trust was
settled with certain property “ described in the attached Schedule ‘A, but that schedule was not
attached to the trust document found in Moss' s possession and Moss has failed to provide it. (2)
Thetext of the Trust fails to identify any beneficiaries. Notwithstanding, Moss contends that she
isthe beneficiary of the trust and that the Trust property is to be used for her benefit during her
lifetime, and that upon her death theremaining trust assets are to care for abused animals. Moss,

however, has offered no evidence, documentary or otherwise, to support this contention.*

4 The choice of law hereislargely irrd evant since the ultimate result, i.e., the failure of
the trust, would be the same if analyzed under the laws of Missouri, Nevada or California -- all of
the states with which Moss has asserted a connection at some point in timein this case. See
Webb v. S. Louis County National Bank, 551 S.W.2d 869 (Mo. Ct. App. 1977)(listing elements
of valid trust under Missouri law); Teamsters Local 533 v. Schultz (In re Schultz), 46 B.R. 880,
884 (Bankr. D. Nev. 1985) (setting forth requirements of trust under Nevada law); Osswald v.
Anderson, 57 Cal. Rptr. 2d 23, 25 (Cal. Ct. App. 1996) (listing elements of valid trust under
Cdlifornialaw).

> Even if we were to assume, for a moment, that the trust didn’t fail, i.e., that the res of
the trust was ascertainable (e.g., consisted of al of the itemsidentified in the Debtor’ s schedules
astrust property) and that M oss wasthe beneficiary of the Trust, all of the Trust property would
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When atrust fails, asit has here, the title of any property purportedly transferred to the
trust is deemed held for the transferor. See In re Haworth, 2000 WL 1481378, *2 (Bankr. D.
Wyo. 2000) (citing Restatement (Third) of the Law of Trusts, § 8 (Tentative Draft 1 1996).
Therefore, as transferor, the property Moss contends is held by the Trust will be deemed held for
her, and as such will constitute property of the bankruptcy estate. 11 U.S.C. § 521. Thisholds
true for the property to which Moss personally held title prior to the purported transfers into the
Trust, and for any property tha Moss might claim came from one of the various corporations she
set up to “preserve’ her assets, most notably, Transpacific Conservancy Inc. (“TCI”). The
property previously titled in the name of TCI will be considered property of the bankruptcy estate
because, based on Moss's admissions at trial and in her pleadings (and equally supported by the
evidence adduced at trial), either (1) TCI’s corporatecharter had been revoked and therefore,
under Nevadalaw, TCI’ s assets would be distributed to Moss as the sole shareholder, Nev. Rev.
STAT. 8§ 78.175, or (2) TCl wasMoss sdter ego and as such had no separate i dentity.

The separate identity of a corporation will not be recognized when the corporation has no
appreciable existence apart from its shareholder and the form is used as a subterfuge to defraud a
creditor. For purposes of determining whether TCI was Moss' s alter-ego, we look to Nevada
law, since TCI was a Nevada Corporation, Polaris Indus. Corp. v. Kaplan, 747 P.2d 834, 886
(Nev. 1987), athough the analysis would be the samewhether proceeding under Missouri,
Arizonaor Californialaw. See Schlingman v Reed, 750 S.W.2d 501, 504 (Mo. Ct. App. 1988);
Sandale v. Sandale, 147 Ariz. 473, 475, 711 P.2d 612, 614 (Ariz. Ct. App. 1985); Sonora
Diamond Corp. v. Superior Court of TuolumneCounty, 83 Cal. App. 4" 523, 537, 99 Cal. Rptr.
2d 824, 835 (Cal. Ct. App. 2000).

Moss' s own testimony alone provides sufficient proof of the fact that TCI (as well as the

other corporations set up by Moss) was her alter ego. At trial, Moss testified that TCl was

be subject to turnover pursuant to the Trustee’s (in bankruptcy) strong am powersof 11 U.S.C. 8§
544 because the Trust would be a self-settled trust with the Debtor as the only benefidary. (A
fact that would be true under Missouri, Arizona, Californiaor Nevadalaw. See Mo. Rev. STAT.
8 456.080(3); Az. Rev. STAT. § 14-7706(B); Nev. Rev. Stat. § 166.120(3); CAL. ProB. CODE 8
15304(a)). The fact that Moss labeled the Trust “Charitable” is of no legal consequence
whatsoever.
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incorporated in 1994 for the purpose of “protecting” and “preserving” her assets and to conduct
her personal business, e.g., investing and tax planning.*® Taken at face value, these statements
have the aura of legitimacy; Moss came into agreat deal of money as aresult of her personal
injury settlement, and she, like anyone else, was entitled to take measures to invest that money
wisely. However, when viewed in light of the facts that therewas an outstanding judgment
against Moss for over $700,000.00, and that it had already been determined that the proceeds of
her settlement were not legally exempt from execution by creditars,”” Moss's claim that TCI was
incorporated and used to “protect” and “preserve’ her assets is tantamount to an admission that
sheintended to use TCI as avehide to thwart the cdlection effortsof judgment creditors Burton
& Norrisand Gronemeier & Barker. In other words, couching her conduct in terms of asset
protection and preservation does not change the reality of what she did nor does it change the
impact of those statements as an admission of her intent; Moss wanted to and did in fact (attempt
to) use TCI as avehicle to put her assets out of the reach of her individual (versus corporate)
judgment creditors. Moss further admitted, and the evidence adduced at trial supports, that she
treated the assets that had been “transferred”*® to TCI as her own personal assds.

Therefore, the Court may conclude based on Mass's admissions and without reference to

the Trustee' s evidence that there is sufficient cause under Nevada law™ to disregard TCI's

18 In her § 343 examination in December 1993, Moss also testified that she set up
Sol utions, Inc., and Santa Barbara Mortgage Company to “support me [M oss] for the rest of my
life.” (Ex. 35. p. 60.)

" The issue of whether Moss was entitled to claim the proceeds of her personal injury
settlement as exempt under California Code of Civil Procedure Section 704.140 was
conclusively decided on May 10, 1996, and this Court intends to givefull faith and credit to that
judgment. Seethis Court’s Memorandum Opinion and Order entered contemporaneously
herewith in the main bankruptcy case, Case No. 98-43272.

'8 In reality, there were few, if any, official transfers of assets from Moss or other entity to
TCI; usualy, Moss just changed the name on an account or title to that of TCI to effect the
“transfer.”

19 See Polaris Indus. Corp. v. Kaplan, 747 P.2d at 886.
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corporate form and treat TCl as Moss' s alter ego® Accordingly, all assets that were transferred
to the Trust which originated from TCI will also beconsidered to have re-vested in Moss
personally and thus be part of the bankruptcy estate (assuming that those assets had not already
been disbursed to Moss as aresult of the revocation of TCI’ s corporate status).

The Court’ s determinations that the M. Margaret Whitman Bryant Trust fails, and that
TCl was Moss's alter ego have another implication, which, to some degree obviate the need for
the Trustee's fraudulent transfer claimsin Counts |, 11, I1l and V — If the Trust is not valid and
TCI has no existence separate from Moss, there are no actual transfers to avoid; the property at
issuein Countsl, II, Il and IV was never owned by anyone other than Moss herself, and

thereforeis already part of the bankruptcy estate.

[11

Notwithstanding the fact that the Court’ s determination that the property at issue never
left Moss's ownership obviates the need to avoid the transfers of that property to the Trust or
TCl, to the extent that any of the transfers could be construedto be valid, the Court finds ample
support in the evidence to establish that those transfers were indeed fraudulent and may be
avoided pursuant to 11 U.S.C. 544(b)(1), which incorporates state fraudulent conveyance law
into bankruptcy proceedings. See Blackwell v. Lurie (Inre Popkin & Stern), 223 F.3d 764, 769,
n. 11 (8th Cir. 2000). In thiscase either Missouri or Arizona law would goply to the transfersin
question because some of the property islocated in Missouri and the alleged transfers took place
in Arizona. Both states, however, have adopted identical portions of the Uniform Fraudulent
Transfer Act (“UFTA”), so the Court need only makeone analysis. See Az. Rev. STAT. § 44-
1004 or Mo. Rev. STAT. § 428.024.

Under Missouri and Arizonalaw, atransfer is fraudulent and may be avoidad if it was
made “with actual intent to hinder, delay, or defraud any creditor.” Mo. REv. STAT. §
428.024.1(1); Az. Rev. STAT. 8§ 44-1004(A)(1). Because dired proof of actual intent is usually

? Thisfinding is equally applicable to the other corporations set up by Moss (Solutions,
Inc., Santa Barbara Mortgage, Inc., and National Supply Corporation) for presumably the same
purpose, i.e., to preserve and protect her personal injury settlement.
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unavailable, the UFTA provides alist of factors, often called the “badges of fraud,” which may
be considered in determining whether the debtor had the requisite fraudulent intent. In the
present case, though, there is no need to resort to those factors since we have dired evidence of
the Debtor’ s intent — as we discussed above, the Debtor’ s admission that she transferred her
property, including the Toyota Tacoma (Count I), the Mer cedes (Count 1), the Winnebago
(Count 111) and all of the property listed in the her Amended Schedules (Count V), to the Trust in
order to protect and preserve it is equivalent to a declaration that shetransferred those assets with
the actual intent to hinder, delay or defraud her creditors. Noneheless, applying the statutory
factorsto Moss' s transfers, the implications are equally damning. In fact, every factor but one
appliesto Moss' stransfer of her property to theTrust. The statutory factors and apposite facts
from this case are:

(1) Thetransfer or obligation was to an insider — The Trust was an insider; Moss herself was the
sttlor, the trustee of thetrust, and the sole (though unnamed) beneficiary.

(2) The debtor retained possession or control of the property transferred after the transfer — Moss
retained possession and complete control of the property transferred; the only change (to the
extent any change at all took place) was a change in title.

(3) The transfe or obligation was disclosed or concealed — The Debtor concealed her interest in
(and the very existence of) the Trust until the 8 341 meeting of creditors on July 5-6, 2000, and
the filing of her Amended Bankruptcy Schedules on June 28, 2000.

(4) Before the transfer was made or obligation was incurred, the debtor had been sued or
threatened with suit — At the time of the transfers, the Debtor had been sued, a judgment had
been obtained against her, and the judgment creditors were actively pursuing collection of that
judgment.

(5) Thetransfer was of substantially all the debtor's assets — According to Moss's schedules and
her statements in Court, the transfe was all of her assets, except for afew items of personal
property and a small amount of cash.

(6) The debtor absconded — Based on the evidence, it appears as though the Debtor has been
“absconding” ever since she received the proceeds of her personal injury settlement.

Specificaly, the Court finds that Moss' s flight from California and subsequent flight from
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Nevada and Arizona constitute absconding.
(7) The debtor removed or conceal ed assets — The evidence and Court files show that the Debtor
concealed the transferred assets until they were discovered by the Trustee. Only then did she
begin to acknowledge the existence of and her interest in the property of which the Trustee now
seeks turnover.*
(8) The value of the consideration received by the debtor was not reasonably equivalent to the
value of the asset transferred or the amount of the obligation incurred — In this case, the evidence
adduced at trial indicates that no value was given in consideration of the assets supposadly
transferred to the Trust. Further, Moss has never asserted that any value was ever given as
consideration.
(9) The debtor was insolvent or became insolvent shortly after the transfer was made or the
obligation was incurred — Based on Moss's testimony and her statements on her Amended
Schedules, Moss transferred all of her property into the Trust and asaresult is, for all practical
purposes, insolvent; she has afew items of personal property and currently appearsto be
dependent on her family for support.
(10) The transfer occurred shortly beforeor shortly after a substantial debt wasincurred —
Although the transfer of assets to the trust did not occur shortly before or &ter the $600,000.00-
plus judgment was entered against her, other transfers, such as transfer of the deed of trust on the
Oxnard house to Solutions Inc., did occur shortly before or after thejudgment against her was
entered, and the transfers of assets to the Trust and to TCI were just the latest episodes in what
has been a seven or eight-year course of evasive conduct.
(11) The debtor transferred the essential assets of the businessto alienor who transferred the
assets to an insider of the debtor — Thisis the only factor that is inapplicable to the instant case.
The above application of statutory factors leaves no doubt that the Debtor transferred her
assets to the Trust and to TCI (aswell as the other dter ego corporations used from 1992 to
1997), with the actual intent to hinder, delay, and defraud her creditors. Therefore, the Court
finds that, pursuant to 11 U.S.C. § 544(b)(1), and by implication Mo. Rev. Stat. § 428.024.1(1)

% The Court notes that it is not entirely convinced that some concealment does not
continue today.
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or Az. Rev. Stat. 8 44-1004(A) (1), the transfers of the Debtor’s property identified in Counts I, 11,
Il and IV, will be avoided.
v

In Count VII of his Complaint, the Trustee seeks to enjoin the Deltor from taking certain
conduct that would deplete the Debtor’ s bankruptcy estate or make it more difficult to ascertain
the nature and extent of bankruptcy estate property. In essence the Trustee is seeking to enjoin
the Debtor from doing things that are already prohibited by the Bankruptcy Code. 11 U.S.C. 88
521, 541. However, in light of the Debtor’s history of unauthorized and/or fraudulent transfers
during this bankruptcy proceeding as well as during the California bankruptcy proceedings, and
of establishing corporations, trusts, or other artificia entities for the purpose of concealing her
assets from the bankruptcy estate and judgment creditors, the Court believesit is gopropriate to
grant the injundive relief sought by the Trustee in Count VI, and the Court has the authority to
enter such relief pursuant to 11 U.S.C. § 105(a).* Therefore, the Court will grant the relief
requested in Count VII of the Trustee's Complant.

Therefore, for the reasons cited herein, itis

ORDERED that the relief requested in Counts |-V 11 of the Trustee’'s Complaint to set
aside fraudulent transfers; for turnover of property of the estate; for declaratory judgment and for
a permanent injunction prohibiting further transfers of property by defendants, filed on July 31,
2000, be and is hereby granted.

SO ORDERED.

2 Section 105(a) provides that “the court may issue any order, process, or judgment that
IS necessary or appropriate to carry out the provisions of thistitle.” In thisinstance, the Court
uses 8§ 105 to carry out the provisions of § 521 and § 541. 11 U.S.C. § 105(a). See also,
Management Tech. Corp. v. Pardo (In re Management Tech. Corp.) 56 B.R. 337, 338 (Bankr. D.
N.J. 1985) (“Indeed, § 105(a) has been properly utilized to isue injunctions and ather writs
necessary to protect the estate from interference, and to ensure its orderly administration.”)
(citing Diners Club, Inc. v. Bumb, 421 F.2d 396, 398 (9th Cir.1970) (decided under § 105(a)'s
predecessor under the former Bankruptcy Act, 8 2(a)(15)).
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