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CHAPTER VI. REPRESENTATION IN FEDERAL DEATH PENALTY CASES AND IN
FEDERAL CAPITAL HABEAS CORPUS PROCEEDINGS

 

The Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"), Pub. L. No. 104-
132, 110 Stat. 1214, amended 21 U.S.C. § 848(q), in a manner that creates a two-tiered structure for
the compensation of counsel and the approval and payment of persons providing investigative,
expert, and other services in capital cases.  The pertinent provisions of the AEDPA are applicable
to capital cases commenced, and appellate proceedings in which an appeal is perfected, on or after
the date of enactment of the AEDPA (April 24, 1996).  Thus, this chapter retains guidelines
applicable to cases that pre-date the AEDPA, and adds, where appropriate,  new guidelines for cases
subject to the AEDPA.  Unless otherwise specified, provisions in this chapter apply to all capital
cases.

NOTE REGARDING FEDERAL DEATH PENALTY CASES: Detailed recommendations
concerning the appointment and compensation of counsel in federal death penalty cases were
adopted by the Judicial Conference on September 15, 1998.  Those recommendations, and
accompanying commentary by the Defender Services Committee’s Subcommittee on Federal
Death Penalty Cases, are set forth in Appendix I to this volume.  The complete report, entitled
Federal Death Penalty Cases: Recommendations Concerning the Cost and Quality of Defense

Representation, is available on the judiciary’s web site (www.uscourts.gov) or from the Defender

Services Division of the AOUSC, 202-502-3030.

6.01   Appointment of Counsel in Capital Cases.

A. Number of Counsel. 

(1) Federal Death Penalty Cases.  As required by 18 U.S.C. § 3005, at
the outset of every capital case, courts should  appoint  two counsel,
at  least  one of whom  is  experienced  in  and  knowledgeable
about    the     defense     of    death   penalty    cases.   Pursuant   to
21 U.S.C. § 848(q)(4),  if necessary for adequate representation,
more than two attorneys may be appointed to represent a defendant
in such a case.  While courts should not appoint more than two
lawyers unless exceptional circumstances and good cause are
shown, appointed counsel may, with prior court authorization, use
the services of attorneys who work in association with them,
provided that the employment of such additional counsel (at a
reduced hourly rate) diminishes the total cost of representation or is
required to meet time limits.

(2) Habeas Corpus Proceedings.  Pursuant to 21 U.S.C. § 848(q)(4), a
financially eligible person seeking to vacate or set aside a death
sentence in proceedings under 28 U.S.C. § 2254 or 2255 is entitled
to appointment of one or more qualified attorneys.  Due to the




